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MARKETING OF PERISHABLE AGRICULTURAL 
COMMODITIES 





THURSDAY, MAY 26, 1955 


House or RepresENTATIVES, 
SrecraL Acrion SUBCOMMITTEE ON Domestic MARKETING 
OF THE CoMMITTEE ON AGRICULTURE, 


Washington, D. C. 


The subcommittee met, pursuant to notice, at 10 a. m., in room 1310, 
New House Office Building, Hon. George M. Grant (chairman) 
presiding. 

Present: Representatives Grant, Hagen, Knutson, Harvey, Lovre, 
and McIntire. 

Mr. Grant. The committee will come to order. 

We have for consideration this morning H. R. 5337 and H. R. 5818, 
bills introduced by Congressman McIntire and Congressman Budge, 
to amend the provisions of the Perishable Agricultural Commodities 
Act, 1930, relating to practices in the marketing of perishable agricul- 
tural commodities. Together with a report from the Department of 
Agriculture, all of which will be made a part of the record at this 

oint. 
“ (H. R. 5337, H. R. 5818, and the letter dated May 25, 1955, are as 
follows :) 


[H. R. 5337, 84th Cong., Ist sess.] 


A BILL To amend the provisions of the Perishable Agricultural Commodities Act, 1930, 
relating to practices in the marketing of perishable agricultural commodities 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 (5) of the Perishable Agricul- 
tural Commodities Act, 1930 (7 U. 8. ©., sec. 499b (5)), is amended to read as 
follows: 

“(5) For any commission merchant, dealer, or broker to misrepresent by 
word, act, mark, stencil, label, statement, or deed, the character, kind, grade, 
quality, quantity, size, pack, weight, condition, degree of maturity, or State, 
country, or region of origin of any perishable agricultural commodity received, 
shipped, sold, or offered to be sold in interstate or foreign commerce ;”’. 

Sec. 2 Section 4 (d) of such act (7 U.S. C., sec. 499d (d)) is amended to read 
as follows: 

“(d) The Secretary may withhold the issuance of a license to an applicant, 
for a period not to exceed thirty days pending an investigation, for the purpose 
of determining (a) whether the applicant is unfit to engage in the business of a 
commission merchant, dealer, or broker because the applicant, or in case the 
applicant is a partnership, any general partner, or in case the applicant is a 
corporation, any officer or holder of more than 10 per centum of the stock, prior 
to the date of the filing of the application engaged in any practice of the charac- 
ter prohibited by this Act or was convicted of a felony in any State or Federal 
court, or (b) whether the application contains any materially false or mislead- 
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ing statement or involves any misrepresentation, concealment, or withholding of 
facts respecting any violation of the Act by any officer, agent, or employee of the 
applicant. If after investigation the Secretary believes that the applicant should 
be refused a license, the applicant shall be given an opportunity for hearing 
within sixty days from the date of the application to show cause why the license 
should not be refused. If after the hearing the Secretary finds that the applicant 
is unfit te engage in the business of a commission merchant, dealer, or broker 
because the applicant, or in case the applicant is a partnership, any general 
partner, or in case the applicant is a corporation, any officer or holder of more 
than 10 per centum of the stock, prior to the date of the filing of the application 
engaged in any practice of the character prohibited by this Act or was convicted 
of a felony in any State or Federal court, or because the application contains a 
materially false or misleading statement made by the applicant or by its repre- 
sentative on its behalf, or involves a misrepresentation, concealment, or with- 
holding of facts respecting any violation of the Act by any officer, agent, or 
employee, the Secretary shall refuse to issue a license to the applicant.” 

Sec. 3. Section 4 of such Act is further amended by adding at the end thereof 
the following subsection : 

“(e) The Secretary shall refuse to issue a license to an applicant if he finds 
that the applicant, or in case the applicant is a partnership, any general partner, 
or in case the applicant is a corporation, any officer or holder of more than 
10 per centum of the stock, has, within three years prior to the date of the appli- 
cation, been adjudicated or discharged as a bankrupt, or was a general partner 
of a partnership or officer or holder of more than 10 per centum of the stock of a 
corporation adjudicated or discharged as a bankrupt, unless the applicant fur- 
nishes a bond of such nature and amount as may be determined by the Secretary 
or other assurance satisfactory to the Secretary that the business of the applicant 
will be conducted in accordance with this Act.” 

Sec. 4. Section 8 (b) of such Act (7 U.S. C., sec. 499h (b)) is amended to read 
as follows: 

“(b) The Secretary may, after thirty days’ notice and an opportunity for a 
hearing, suspend or revoke the license of any commission merchant, dealer, or 
broker who, after the date given in such notice, continues to employ in any re- 
sponsible position any individual whose license has been revoked or is under 
suspension or who was responsibly connected with any firm, partnership, asso- 
ciation, or corporation whose license has been revoked or is under suspension. 
Employment of an individual whose license has been revoked or is under suspen- 
sion for failure to pay a reparation award or who was responsibly connected 
with any firm, partnership, association, or corporation whose license has been 
revoked or is under suspension for failure to pay a reparation award after one 
year following the revocation or suspension of any such license may be permitted 
by the Secretary upon the filing by the employing licensee of a bond, of such 
nature and amount as may be determined by the Secretary, or other assurance 
satisfactory to the Secretary that its business will be conducted in accordance 
with the provisions of this Act ;”. 

Sec. 5. Section 18 (a) of such act (7 U. S. C., sec. 499m (a)) is amended to 
read as follows: 

(a) The Secretary or his duly authorized agents shall have the right to 
inspect all accounts, records, and memoranda of any commission merchant, 
dealer, or broker, and if any such commission merchant, dealer, or broker re- 
fuses to permit such inspection, the Secretary may publish the facts and cir- 
cumstances and/or, by order, suspend the license of the offender until permission 
to make such inspection is given. The Secretary or his duly authorized agents 
shall have the right to inspect any lot of any’ perishable agricultural commodity 
covered by this Act, and if any commission merchant, dealer, or broker having 
ownership of or control over such lot fails or refuses to authorize or allow such 
inspection, the Secretary may, after thirty days’ notice and an opportunity for 
a hearing, publish the facts and circumstances and/or, by order, suspend the 
license of the offender for a period not to exceed ninety days.” 


[H. R. 5818, 84th Cong., 1st sess.] 


A BILL To amend the provisions of the Perishable Agricultural Commodities Act, 1930, 
relating to the practices in the marketing of perishable agricultural commodities 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 (5) of the Perishable Agricul- 
tural Commodities Act, 19830 (7 U. S. C., sec. 499b (5)), is amended to read 
as follows: 
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“(5) For any commission merchant, dealer, or broker to misrepresent by 
word, act, mark, stencil, label, statement, or deed, the character, kind, grade, 
quality, quantity, size, pack, weight, condition, degree of maturity, or State, 
country, or region of origin of any perishable agricultural commodity received, 
shipped, sold, or offered to be sold in interstate or foreign commerce;’’. 

Sec. 2. Section 4 (d) of such Act (7 U. S. C., sec. 499 (d)) is amended to 
read as follows: 

“(d) The Secretary may withhold the issuance of a license to an applicant, 
for a period not to exceed thirty days pending an investigation, for the purpose 
of determining (a) whether the applicant is unfit to engage in the business of 
a commission merchant, dealer, or broker because the applicant, or in case the 
applicant is a partnership, any general partner, or in case the applicant is a 
corporation, any officer or holder of more than 10 per centum of the stock, prior 
to the date of the filing of the application engaged in any practice of the char- 
acter prohibited by this Act or was convicted of a felony in any State or Federal 
court, or (b) whether the application contains any materially false or mis- 
leading statement or involves any misrepresentation, concealment, or with- 
holding of facts respecting any violation of the Act by any officer, agent, or 
employee of the applicant. If after investigation the Secretary believes that the 
applicant should be refused a license, the applicant shall be given an opportunity 
for hearing within sixty days from the date of the application to show cause 
why the license should not be refused. If after the hearing the Secretary finds 
that the applicant is unfit to engage in the business of a commission merchant, 
dealer, or broker because the applicant, or in case the applicant is a partnership, 
any general partner, or in case the applicant is a corporation, any officer or 
holder of more than 10 per centum of the stock, prior to the date of the filing 
of the application engaged in any practice of the character prohibited by this 
Act or was convicted of a felony in any State or Federal court, or because the 
application contains a materially false or misleading statement made by the 
applicant or by its representative on its behalf, or involves a misrepresentation, 
concealment, or withholding of facts respecting any violation of the Act by any 
officer, agent, or employee, the Secretary shall refuse to issue a license to the 
applicant.” 

Sec. 3. Section 4 of such Act is further amended by adding at the end thereof 
the following subsection : 

““(e) The Secretary shall refuse to issue a license to an applicant if he finds 
that the applicant, or in case the applicant is a partnership, any general partner, 
or in case the applicant is a corporation, any officer or holder of more than 
10 per centum of the stock, has, within three years prior to the date of the 
application, been adjudicated or discharged as a bankrupt, or was a general 
partner of a partnership or officer or holder of more than 10 per centum of the 
stock of a corporation adjudicated or discharged as a bankrupt, unless the ap- 
plicant furnishes a bond of such nature and amount as may be determined by 
the Secretary or other assurance satisfactory to the Secretary that the business 
of the applicant will be conducted in accordance with this Act.” 

Sec. 4. Section 8 (b) of such Act (7 U. S. C., sec. 499h (b)) is amended to 
read as follows: 

“(b) The Secretary may, after thirty days’ notice and an opportunity for a 
hearing, suspend or revoke the license of any commission merchant, dealer, 
or broker who, after the date given in such notice, continues to employ in any 
responsible position any individual whose license has been revoked or is under 
suspension or who was responsibly connected with any firm, partnership, associa- 
tion, or corporation whose license has been revoked or is under suspension. 
Employment of an individual whose license has been revoked or is under sus- 
pension for failure to pay a reparation award or who was responsibly connected 
with any firm, partnership, association, or corporation whose license has been 
revoked or is under suspension for failure to pay a reparation award after 
one year following the revocation or suspension of any such license may be 
permitted by the Secretary upon the filing by the employing licensee of a bond, 
of such nature and amount as may be determined by the Secretary, or other 
assurance satisfactory to the Secretary that its business will be conducted in 
accordance with the provisions of this Act ;’’. 

Sec. 5. Section 13 (a) of such Act (7 U. 8. C., sec. 499m (a)) is amended to 
read as follows: 

“(a) The Secretary or his duly authorized agents shall have the right to 
inspect all accounts, records, and memoranda of any commission merchant, 
dealer, or broker, and if any such commission merchant, dealer, or broker refuses 
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to permit such inspection, the Secretary may publish the facts and circumstances 
and/or, by order, suspend the license of the offender until permission to make 
such inspection is given. The Secretary or his duly authorized agents shall 
have the right to inspect any lot of any perishable agricultural commodity 
covered by this Act, and if any commission merchant, dealer, or broker having 
ownership of or control over such lot fails or refuses to authorize or allow 
such inspection, the Secretary may, after thirty days’ notice and an opportunity 
for a hearing, publish the facts and circumstances and/or, by order, suspend 
the license of the offender for a period not to exceed ninety days.” 


May 25, 1955. 
Hon. Harowp D. Coorey, 


Chairman, Committee on Agriculture, House of Representatives. 
DrAR CONGRESSMAN CooLey: This is in reply to your letter of April 20, 1955, 


requesting a report on H. R. 5337, a bill to amend the provisions of the Perishable 
Agricultural Commodities Act of 1930 relating to practices in the marketing of 
perishable agricultural commodities. 

The Department recommends passage of the bill with amendments. 

The major purpose of the bill is to strengthen and to make more effective the 
enforcement of the PAC Act. The bill does not broaden the basic scope of the 
statute but corrects deficiencies which have become apparent in carrying out its 
provisions. 

The bill (1) eliminates the necessity of proving “fraudulent purpose” of any 
licensee in connection with the misbranding of any perishable agricultural com- 
modity, (2) provides that misrepresentation of the “region of origin” is a viola- 
tion of the act, (3) authorizes the officials of the Department enforcing this act 
to inspect any perishable agricultural commodity in the possession of, or under 
the control of, any licensee under the act, (4) authorizes the Secretary to suspend 
the license of any licensee for a period of up to 90 days, if inspection of the 
produce is refused, (5) authorizes the Secretary to deny a license to any applicant 
convicted of a felony in any State or Federal court, (6) authorizes the Secretary 
to deny a license to any applicant who has within 3 years prior to the date of the 
application been involved in bankruptcy proceedings unless the applicant fur- 
nishes a bond or other assurance satisfactory to the Secretary, and (7) permits 
the Secretary to suspend or revoke the license of any licensee who, after a proper 
notice, continues to employ in a responsible position any person whose license 
is under suspension. Such employment could be permitted by the Secretary 
after 1 year, if the suspension was for failure to pay a reparation award, upon 
the filing of a bond or assurance satisfactory to the Secretary. 

Growers, shippers, and buyers are concerned about the existing extent of 
misbranding and misrepresentation of grade and origin of fresh fruits and 
vegetables. Although the proposed amendments to the PAC Act would not 
correct all malpractices in this field, they would provide significant help. Effec- 
tive control of misbranding and misrepresentation of fruits and vegetables is 
difficult under the present statute because no authority is granted to inspect pro- 
duce in the possession or control of a licensee to determine if it is misbranded 
unless the licensee requests or grants permission for such inspection. Also, 
substantial evidence must be produced that the misbranding was done deliber- 
ately with the definite intention of defrauding the buyer in order to prove that a 
fraudulent purpose is involved. The proposed amendments undoubtedly would 
expedite enforcement of the misbranding provisions of the act and provide for 
more effective action against licensees who violate these provisions. 

The purpose of the other amendments relating to felonies and bankrupts is to 
eliminate from the produce business many potential troublemakers of the type 
who are constantly involved in disciplinary actions or reparation awards. Pro- 
hibition of the employment in a responsible position of a person whose license has 
been suspended is primarily for the purpose of preventing such a person from 
avoiding the suspension period by operating through a dummy organization. 
This change results in the same provisions concerning employment in a responsi- 
ble position being applied to persons whose licenses are under suspension as the 
act now provides for persons whose licenses have been revoked. 

Some questions have been raised by industry representatives concerning the 
scope of the authority given to the Secretary in the revision of section 13a relating 
to the inspection of accounts and records. These representatives have recom- 
mended that this authority be delineated and clarified by insertion of the fol- 
lowing words after “broker” on page 5, line 5, of the bill: “as may be material 
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(1) in the investigation of complaints under this act, or (2) to the determination 
of ownership, control, packer or State, county, or region of origin in connection 
with commodity inspections, or (3) to ascertain whether section 9 of this Act is 
being complied with,”. We believe that the Department can carry out its 
responsibilities effectively within the limitations established by this proposed 
revision and, therefore, we are agreeable to this change in the bill. 

Administration of this act, except for the cost of legal services, is financed 
exclusively from the license fees which are now fixed by the statute at $15 per 
year. It will be necessary to increase the relatively small staff now engaged 
in administering the PAC Act and the number of attorneys assigned to this 
activity in order for the Department to conduct an expeditious and effective 
enforcement of the misbranding provisions. Curtailment of misbranding is not 
feasible by relying largely on complaints prior to investigation and requires that 
steps be taken to check the operations of shipping point packers and terminal 
market repackers, Where violations are uncovered proceedings under the for- 
mal hearings requirements of the Administrative Procedure Act must be held. 

Therefore, unless provision is made for increasing the revenue under the act, 
it will not be possible for the Department to render the service which the in- 
dustry has in mind. It is recommended that the act be amended to provide 
that an annual fee of not to exceed $25 may be fixed by the Secretary. It is 
believed that this provision would be preferable to establishing a specific fee 
and should give the Department sufficient latitude to be able to realize enough 
revenue to carry out the foreseeable costs of administering this act, with the 
exception of additional expenses for legal services for which additional appro- 
priations of about $25,000 annually would be needed. In order to make this 
revision, it would be necessary to insert after the word “fee” in the third sen- 
tence of section 3 (b) the words “to be fixed by the Secretary but not to exceed 
$25”, in lieu of words “of $15”, and after the word “paying” in the last 
clause of section 4 (a) to insert the words “the fee provided in section 3 (b) 
of this Act plus $5,” in lieu of the words “a fee of $20.” 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
/3/ True D. Morse, 
Acting Secretary. 


Mr. Grant. Congressman Budge, would you like to make a state- 
ment with reference to your bill? 


STATEMENT OF HON. HAMER H. BUDGE, A REPRESENTATIVE IN 
CONGRESS FROM THE SECOND DISTRICT OF THE STATE OF IDAHO 


Mr. Buper. I would appreciate making a very brief statement. 

Mr. Grant. All right, sir, you may proceed. 

Mr. Buper. Mr. Chairman and members of the committee, first, 
I would like to compliment my colleague, Mr. McIntire, on the intro- 
duction of H. R. 5337. I think it is of extreme importance to the 
agricultural producers of the country. I also feel that it is extremely 
important to the consumers. 

I have from my State Mr. C. G. Rice, who will appear before the 
committee. Mr. Rice is very familiar with the operations which are 
covered by this legislation, and he will cover this subject in a detailed 
presentation, so far as my State is concerned. 

I do hope that the committee will take favorable action on the leg- 
islation. I feel it is extremely necessary and that it will be a big 
help to the agricultural producers and a protection to the consumers. 

Just as one isolated illustration on that last statement, our farmers 
in Idaho, the potato farmers particularly, take a great deal of pride 
in the type of pack and the type of product that goes into that bag 
that is marked “Idaho U.S. No. 1.” 
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They, of course, are inspected out there, and if you go through one 
of setting plants, and see the potatoes being sorted out to go to the 
starch plants, you will notice that our producers out there might get 
2 or 21% cents a pound for their potatoes, that is, the No. 1’s, and here 
in the stores in Washington they are selling potatoes that are not 
nearly as good as those that I have seen going into the starch plants 
as culls, and the potatoes here in Washington, in the grocery stores, 
are being sold as Idaho No. 1, at 9 and 10 cents a pound. 

That is the type of thing that some protection would be given to 
both the buying public and the producers, against that type of thing 
by the enactment of this legislation. 

I certainly commend it to the committee’s favorable attention. 
Thank you very much. 

Mr. Grant. Thank you very much, Mr. Budge. 

Mr. McIntire. I would like to express my appreciation for the 
assistance which I have had from Mr. Sodas of Idaho. We have dis- 
cussed the objective of this legislation. It has been discussed with 
the interested people who are associated with the perishable com- 
modities industries. 

I certainly appreciate Congressman Budge, your support in the 
development of this legislation. 

Mr. Grant. We have several witnesses here from the Department 
of Agriculture. I see Mr. Grange is here. We will be glad to hear 
from Mr. Grange, who is the Deputy Director of the Fruit and Vege- 
table Division at this time. 


STATEMENT OF G. R. GRANGE, DEPUTY DIRECTOR, ACCOMPANIED 
BY JOHN J. DIMOND, CHIEF, REGULATORY BRANCH, FRUIT AND 
VEGETABLE DIVISION ; CHARLES W. BUCY, ASSISTANT GENERAL 
COUNSEL; AND JAMES H. HORTON, ATTORNEY, OFFICE OF THE 
GENERAL COUNSEL, UNITED STATES DEPARTMENT OF AGRI- 
CULTURE 


Mr. Graner. Mr. Chairman and members of the committee, I am 
accompanied by Mr. Charles Bucy and Mr. James Horton from the 
General Counsel’s Office in the Department, and Mr. John Dimond, 
who is the Chief of our Regulatory Branch in the Fruit and Vege- 
table Division, in direct charge of the operations of the PAC Act. 
If there are any questions of a particular nature or of a general nature 
that they might be more able to answer than I, I would appreciate 
the opportunity to be able to refer such questions to them. 

Mr. Grant. Yes. If you would desire to have them move up to the 
table with you, you may do so if it would be more convenient. 

Mr. Graner. Thank you, sir. 

I have a rather brief prepared statement on the bill that has the 
indorsement of the Department of Agriculture, and with your per- 
mission I would like to read it. 

Mr. Grant. Yes, you may proceed, sir. 

Mr. Grange. These identical bills would amend the Perishable Agri- 
cultural Commodities Act of 1930 by correcting certain deficiencies 
which have become apparent in administering the act. The bills 
would not, in our opinion, change or broaden the basic scope or original 
intent of the statute. The PAC Act has been amended to strengthen 
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or make it more effective at various times since the law was first 
enacted by Congress in 1930. These bills represent another instance 
of such action. ' 

The PAC Act has become firmly established as part of the ma- 
chinery for the distribution and marketing of fruits and vegetables 
and has won a place of high esteem in the industry. It was recognized 
as early as 1916 by leaders in the produce industry that there was a 
need for regulations to correct or minimize numerous problems in 
connection with the marketing of fresh fruits and vegetables. The 
industry wanted a means to eliminate many of the unfair practices of 
unscrupulous operators and to provide a method for bringing to rapid 
conclusion with a minimum of expense the numerous disputes which 
arise in this industry because of the speed with which it is necessary 
to harvest, pack, and market these perishable commodities. After a 
number of years of discussion the leaders in the industry workin 
with the Department of Agriculture formulated the PAC Act which 

ras enacted by Congress in 1930. The law is enforced through a 
system of licensing. The license fee at the present time is fixed in the 
act at $15 per year. The penalty for operating without a license may 
amount to as much as $500, plus $25 per day for each day the violation 
continues. The license fees are retained by the Department and, ex- 
cept for the cost of legal services, the administration of the act is 
financed exclusively by these fees. The Department is authorized to 
suspend or revoke licenses for failure to pay reparation awards or for 
flagrant violations of the act. It is by this medium that the enforce- 
ment officials are given an adequate method of obtaining compliance 
with its provisions. A great majority of all disputes submitted to the 
Department are resolved by amicable settlement. However, if such 
settlement is not possible the parties can proceed by filing a formal 
complaint initiating an administrative proceedings for issuance of 
reparations by the Secretary in favor of one of the parties. In the 
event either party is not satisfied with this decision he is entitled to 
appeal the matter to the proper courts. 

he following information presents a brief outline of the scope 
of the activities under the act. There were 26,608 licenses in effect 
as of March 30, 1955. Approximately 2,500 complaints are received 
annually and amicable settlements for the past several years have 
averaged approximately $1 million annually. Last year 307 orders 
were issued covering reparation awards which totaled slightly more 
than $300,000. The 5 field offices and our Washington office receive 
in the neighborhood of 3,000 inquiries annually which are not listed 
as complaints, but undoubtedly contribute to the settlement of a large 
number of disputes between the parties involved. 

One major purpose of the bill is to strengthen the provisions regard- 
ing misbranding or misrepresentation of grade and origin of fresh 
fruits and vegetables. This objective is accomplished by eliminating 
the necessity to prove fraudulent purpose for such actions and by 
authorizing the Secretary or his representatives to inspect produce 
held by licensees to determine if any misbranding or misrepresentation 
exists. Proving that a fraudulent purpose is involved in a misbrand- 
ing case means that substantial evidence must be obtained to show the 
intent of the person committing the violation. On a practicable basis 
such evidence is usually exceedingly difficult to obtain because the 








8 MARKETING OF PERISHABLE AGRICULTURAL COMMODITIES 


person involved generally pleads that he acted in good faith and that 
the misbranding or misrepresentation was unintentional. Also, we 
have encountered the situation a number of times where the shipper 
or repacker has misbranded the produce as to grade or origin but claims 
that he was not defrauding the buyer since the latter knew of, and 
did not object to, the misbranding. 

We want to emphasize that misbranding of fresh fruits and vege- 
tables would not be entirely corrected by this amendment to the PAC 
Act. It is our opinion that the majority of fruits and vegetables are 
properly branded as to quality and origin at the present time, but 
that there is a sufficient amount of misbranding or misrepresentation 
to be of legitimate concern to producers, distributors and consumers. 
We view this amendment as a step toward curtailment of these prac- 
tices. Our support of this amendment is based on the understanding 
that the majority of the industry is behind it. Otherwise effective 
and timely enforcement would be seriously handicapped, even though 
the Department carries out an aggressive enforcement program. 

As stated in the Secretary’s report on H. R. 5337, the Department 
is agreeable to a revision of section 5 which clarifies and limits the 
scope of authority to inspect accounts and records of licensees. This 
section of the act needs amending in order to provide authority for 
inspection of produce (which presently is lacking from the act) and 
the Department has no desire to extend unnecessarily its existing 
authority for the inspection of accounts and records. Section 9 of 
the act provides that all licensees must keep certain accounts and 
records and the regulations issued thereunder provide that these must 
be preserved for a period of two years. The proposed revision sub- 
mitted by industry representatives, as set forth in the Secretary’s re- 
port, would make clear that the Department had authority to inspect 
such accounts and records in the investigation of complaints, in fol- 
lowing through on misbranding or misrepresentation cases, or to de- 
termine if proper records are being maintained. There are no limita- 
tions placed on the authority of the Department to inspect lots of 
produce under the ownership or control of licensees since effective en- 
forcement of this provision will necessitate systematic checking or 
spot checking of shippers, packers, repackers, and receivers. This 
checking or rechecking would be done, whether or not a specific com- 
plaint had been received concerning that particular lot. 

Provision is made in the bills for the Secretary to deny a license to 
any person who has been convicted of a felony in any State or Federal 
court. The act now authorizes the Secretary to deny a license if he 
finds that the applicant is unfit to enter the business because of engag- 
ing in a practice of the character prohibited by the act. This limita- 
tion on denial has resulted in criticism from the industry because 
licenses have been issued to persons whose criminal records were such 
that their integrity and reliability were highly questionable. Pro- 
ducers and shippers in particular have become accustomed to view 
the issuance of a PACA license as an endorsement by the Department 
that the individual concerned was a reliable businessman on whom 
they could depend either for direct sales or consignment operations. 

The bills authorize the Secretary to deny a license to any applicant 
who has been involved in bankruptcy proceedings within 3 years unless 
the applicant furnishes a bond or other assurance satisfactory to the 
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Secretary. The act presently provides that the Secretary shall refuse 
a license unless a satisfactory bond is posted for any applicant who 
has failed to pay a reparation order which has been canal within the 
past 2 years except in case of bankruptcy. There have been instances 
of habitual bankrupts when parties interested in the firm have con- 
tinued in the produce industry despite nonpayment of reparations 
or other indebtedness. Also, we have had haiiivietaiine under ques- 
tionable circumstances involving failure to pay net returns on con- 
signment or joint account transactions or fonewiner a substantial in- 
crease In purchases immediately prior to filing for Sake ‘uptcy. This 
amendment would give the Secretary authority to deal more effec- 
tively with bankruptcy cases and to meet the criticism which has been 
received from the industry that greater protection should be afforded 
from the operations of such individuals. 

The bills authorize the Secretary to suspend the license of a person 
who employs in any responsible position an individual whose license 
is under suspension. The purpose of this amendment is to place re- 
strictions on suspended licensees comparable to those now in effect for 
revocations. A person whose license has been revoked cannot hold a 
responsible position with another licensee until after 1 year following 
the revocation when such employment is permitted upon the filing of 
a satisfactory bond. There are no existing limitations, however, con- 
cerning the employment of persons whose licenses are under suspen- 
sion. There have been instances where dummy organizations have 
been established which operated during the suspension period for the 
purpose of circumventing the suspension penalty. After the suspen- 
sion period is over the licensee gives up his responsible position in the 
dummy organization and rev erts to his or iginal capacity of operating 
his own business. This amendment would give the Department a basis 
for dealing with such situations and w ould correct this defici lency in 
carrying out the enforcement of the act. 

AS stated in the Secretary’s s report on H. R. 5337, it is recommended 
that the annual license fee be changed from the present one of $15 per 
year to a variable one of not to exceed $25 per year. As stated earlier 
the Department would have to increase the small force now engaged 
in administering the act in order to carry out enforcement of the tight- 
ened misbranding provisions in an effective and expeditious manner 
In our opinion it would be a mistake to make this amendment to the 
act without recognizing that additional enforcement costs will be 
involved in carrying them out. It would be our plan to establish a 
small force of trained inv estigators whose primary duties would be to 
spot check at shipping points and in receiving mar kets on the branding 
of grade and origin of the major fruits and vegetables. Otherwise 
there is no effective means of securing general compliance with this 
misbranding provision. It is our opinion that the maximum annual 
fee of $25 should give the Department the needed latitude to carry 
out. all the foreseeable costs of doing an effective job of administering 
this act with the exception of the cost of legal services which are pro- 
vided by appropriations. 

And, of course, any change in the annual licensees would be subject 
to the Administrative Procedures Act which would require the De- 
partment to give rulemaking and hold hearings if necessary or to re- 
ceive recommendations from the interested parties. 
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The foregoing statement outlines briefly the Department’s recom- 
mendations for passage of this legislation and gives its interpretation 
of some of the major factors which would be involved in c: arrying out 
the provisions of these amendments. 

That, gentlemen is a brief summary of the Department’s viewpoint 
on these bills. We will be glad to give such further information or to 
answer such questions as you may have. 

Mr. Grant. Thank you very much, Mr. Granger. I am sure that 
the members of the subcommittee and other members of the Agricul- 
ture Committee will desire to ask some questions. 

In reference to this act, what commodities are now under it? 

Mr. Grancer. The commodities specified in the act itself covering 
perishable fruits and vegetables, frozen fruits and vegetables, and 
aeeeries, i brine. 

Mr. Grant. I recall a year or two ago we had several bills intro- 
duced by members, I believe of the Florida delegation, with reference 
to florists being plac ed under this. The committee never took any 
action on it. 

Being an attorney of perhaps a period of 17 or 18 years, I am look- 
ing at this from a jegal standpoint, although I expect in that length 
of time the Supreme Court as repealed all of the law that I ever knew. 
However, I am just wondering if on the basis of this legislation—of 
course this does not come under the Department of Agriculture—if 
other businesses, such as the steel industry or any other industry that 
we might name, could not come in and ask Congress for the same 
privilege of having, we will say, the Commerce Department enforce 
provisions of misbranding of steel products, or whatever product that 
this particular manufacturer might be interested in. In other words, 
what I am getting at is this, does not this in a way preclude legal 
action until the Department ‘has failed to get the interested parties 
peer ? 

Mr. Granoe. Are you referring to those commodities that are now 
covered by the PACA or are you thinking of other commodities that 
might a covered ¢ 

Mr. Grant. I will say the ones that are covered at the present time. 

Mr. Granor. My understanding of the misbranding provisions, 
referring solely to them, is that misbranding per se a, e a viola- 
tion of the PAC Act. 

Of the moment with the necessity of proving fraudulent purpose 
we have to contact the second party concerned to determine how it 
was represented to him, did he buy it at that lower price, and was 
there actually an action on the part of the person doing the mis- 
branding that would give us grounds to find that a fraudulent purpose 
was involved. 

If it were no longer necessary to obtain evidence concerning the 
intent of the individual doing this misbranding, in my opinion then 
it would to a large extent remove the necessity “of having to dig into 
the relationship between the two parties concerned. 

Mr. Grant. To state a hy sothe tical case there, let me illustrate it. 
If a grower or a shipper, by the name of Mr. Jones in the State of 
Maine, were to ship a carload of potatoes to a warehouseman, Mr. 
Smith, in Washington, D. C. as I understand the provisions of this 
bill, and of the law as it now operates, the receiver here, the ware- 
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houseman, instead of his employing an attorney to sue this shipper 
in the State of Maine, that he, under this act would take it up with 
the Department first ? 

Mr. Grance. Well, there would be two actions involved, I believe. 
There is the question of the misbranding as such or the misrepresenta- 
tion as such which would be a violation of the act. And then there 
would be the civil action to recover the difference in value between 
what he received and what he had contracted to buy. That would come 
under the other more usual provisions, the ones we do the most work 
on, under PACA, where a complaint could be filed with the Depart- 
ment and where if the facts substantiated the complaint a reparation 
award could be issued. An then upon failure to pay the reparations 
award, of course, the complainant’s final recourse 1s to the courts on a 
civil suit. 

I believe he would have two elements involved in such a transaction 
as you outline. 

Mr. Grant. For instance, under this case we will say that there is 
no fraud perpetrated, and the shipper in the State of Maine ships a 
carload of potatoes to Washington, D. C., on open account to the 
warehouseman, and the warehouseman does not pay. Would he take 
that up with the Department, or would his only recourse be to sue? 

Mr. Grane. If it were misbranded it would certainly come within 
the purview of this Act. 

Mr. Grant. I do not mean any misbranding, but just if it was ship- 
ped—if the potatoes met the specification of the warehouseman in 
Washington, and the warehouseman in Washington would not pay 
for them. 

Mr. Grance. Let me ask Mr. Bucy what he would say to that. 

Mr. Bucy. I might say that the act specifically provides, in the case 
of reparation proceedings, that it is in addition to any remedy the 
man might have. 

The shipper in your instance would have his choice of making a 
complaint to the Department of Agriculture which would initiate 
a reparations proceeding, if it was not settled informally, or he could 
proceed to any court that had jurisdiction over the subject matter 
of the complaint that he had against the other party and proceed with 
that remedy. In other words, he could proceed on a judicial basis, 
or an administrative basis. And they are concurrent. They are not 
preclusive of each other. 

Mr. Grant. Thank you. I think that pretty well covers that point. 

I have one other question, and then I will yield to someone else. It 
has to do with the issuance of a license to a particular individual. 

I think the statement is made in your prepared statement that where 
a man had been convicted of a felony that he would be denied a license. 
That is the second paragraph on page 4 where it states: ; 

Provision is made in the bills for the Secretary to deny a license to any person 
who has been convicted of a felony in any State or Federal court. 


I am just wondering if any of you gentlemen have any statement 
‘that you might give us on the constitutionality of that. I am just 
wondering if the Secretary would have the power to do that. Say, 
for instance, a man had been convicted of a felony, say, murder, for 
instance, 

Mr. Grane. I will yield to my colleague on that. 
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Mr. Grant. Do you have any information on that—do you recall 
that that is provided for in any other act? 

Mr. Bucy. On a particular example I would assume that he would 
not be available to apply for a license, had he been convicted of 
murder. 

The provision here states that he shall be, if the Secretary finds 
that by reason of having been convicted of a felony that he is unfit to 
engage in this business. That does not mean that if a man has been 
convicted of a felony that is of a technical nature or does not involve 
a fraudulent aspect, that sort of thing, that the Secretary need deny 
the man a license. In other words, he can consider the factors as to 
whether or not the particular conviction indicates that the man is 
the type of man who should not be in this business because of his 
established lack of recognition of fair play in dealing with the pro- 
ducer’s commodity. 

Mr. Grant. Well, frankly, I can see the need of it, but I was just 
wondering whether or not that is constitutional. 

Let me ask you this, please, Mr. Grange. Does the same license 
of $25 apply to every shipper regardless of size? Say, for instance, 
we might have a little one-horse shipper as we would call it, would 
he pay the same license fee that a man does who ships $100,000 a year ? 

Mr. Grance. Yes. The standard license fee is that. Any person 
who is subject to the provision of the act doing business in interstate 
commerce pays the same annual license fee. That is $15 per year. 

Mr. Grant. Thank you very much. 

Mr. Hagen, do you have any questions? 

Mr. Hacen. Referring to page 1 of the bill, line 6, it says, “For any 
commission merchant, dealer, or broker.” 

I was wondering, first, whether the man I will describe will fall 
within this definition. 

Let us take a farmer in California who raises potatoes, and markets 
his own potatoes interstate. Would he fall within this? Does he 
have to get a license ? 

Mr. GRANGE. No, sir. A farmer selling only his own produce is 
exempt from the provisions of the act. 

The farmer who packs or sells his own, as well as some from neigh- 
boring farmers, would be subject to the provisions of the act. 

Mr. Hacen. Only in respect to those shipments which he purchased 
from his neighbors? 

Mr. Graneer. I think if they are subject to the act, why then, all of 
their operations are subject to the act. 

Mr. Hacen. In other words, if he handles anybody else’s produce 
he has to get a license. If misrepresentation occurs with respect to 
other than his own produce, he would be subject to losing his license? 

Mr. GRANGE. That is correct. I believe that is right. 

Our determination is whether or not his operations are such that 
he becomes subject to the act. 

The way the act is laid out, the rules and regulations, you do not 
go in to each individual transaction that he has to determine that on 
its own merits would be subject or not subject to the terms of the act. 

Mr. Hacen. I must confess unfamiliarity with the process of selling 
in interstate commerce, but I assume it is something like this: The 
farmer, Mr. Jones, in California, or in the State of Maine, sells pota- 
toes to, we will say, a commission merchant in Cleveland, Ohio. He 
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in turn resells this produce to a chain grocery store, or something 
like that ? 

Mr. Grance. About any assumption you would want to make as to 
the method of selling in interstate commerce in all probability would - 
be correct, insofar as fresh fruits and vegetables are concerned, because 
they are sold in practically every form of transaction known to man- 
kind. It is very common, the type of transaction that you cited. 

Mr. Hacen. All right, let us say that the middleman in Cleveland, 
Ohio, bought a consignment of potatoes from somebody in California. 
Let us say that he was put upon, defrauded to a certain extent by the 
man he purchased from. 

That man, in turn, relying on the label or his contract, resells on 
that basis. 

Under this language would he be guilty? I mean, does he have a 
duty independently of determining whether or not the label and the 
representations on this carton or whatever it might be are correct? 

Mr. Grance. You have asked two questions now. 

This buyer in Cleveland, to use your example, has purchased a lot 
of California potatoes that are branded “No. 1,” and they are not in 
fact “U. S. No. 1,” if that comes to our attention we will inform that 
buyer that they are not “No. 1” potatoes, and that for him to go ahead 
knowing that, to sell them in those original containers, without either 
obliterating the mark or having them regraded to bring them into 
compliance with the grade on the bag, why then we would hold in 
violation of the PAC Act. Unless he takes such independent action 
on his own part, we will not hold him accountable for the original mis- 
branding, but we will hold him to see that the misbranding is in some 
manner or otherwise corrected. We would not go ahead and prosecute 
him for having done the misbranding, but if we pointed out to him 
and he does nothing about it, why then we would look to him for some 
redress. 

Mr. Hacen. If he innocently, relying on this label or the way bill, 
or whatever it might be, resold, you would not revoke his license? 

Mr. Granae. That is correct, unless we had some evidence to show 
that he knew or had good reason to know that they were misbranded, 
that we would not hold him responsible. 

Mr. Bucy. I think it would be of interest in that connection, under 
the Administrative Procedures Act, in the case of a license, it requires 
that in the absence of willfulness you must notify the party and give 
him an opportunity to bring himself into compliance. 

Mr. McIntire. It might be said that in the administration of this 
act over the past years, effort has been made to call the violation to 
the man’s attention. Then he is subject to discipline only when it is 
evident that he has been deliberately avoiding correcting the situation. 

Mr. Bucy. That is correct. Even after it has been brought to his 
notice why, of course, he is entitled to a full administrative hearing 
and a determination based on the evidence brought out there. 

Mr. Hagen. By the same reasoning then you would require some 
affirmative misrepresentation. The mere failure to mention, we will 
say, the degree of maturity to the buyer—you can misrepresent by 
silence actually or inadvertently—but you would not revoke the license 
for that? 
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Mr. Granex. No, there would have to be some natural action, some 
step on the part of the individual concerned. 

Mr. Hagen. In that same section you conclude that paragraph by 
saying, “Received, shipped, sold, or offered to be sold in interstate or 
foreign commerce.” 

That is pretty extensive language. Why should the offer to sell be 
included? Nobody is damaged, including the public, if there is no 
sale accomplished. 

Mr. Grange. I am not sure that I know all of the history of that 
one. That is the way the PAC Act has been written since its inception 
in 1930. 

I know we have run into the same thing in administering the Agri- 
cultural Marketing Agreement Act, that if a lot of produce is pre- 
pared, ready to go to market, is in position to be sold in interstate 
commerce, and an offer has been made to sell it in interstate com- 
merce, but the physical movement has not yet been started, that you 
are handicapped considerably then trying to catch up with it and 
show that he actually did it, whereas if you could cover the offer to 
sell, you have a much more effective point at which to apply your de- 
termination as to coming within the scope of the act than you other- 
wise would have. 

Mr. Hagen. That is all. Thank you. 

Mrs. Knutson. Mr. Chairman, this is all very new to me, because 
I do not have any of these industries in my district. 

What is meant and what is included in the misbranding as you are 
using the term? 

Mr. Grance. Well, there are a number of ways that the commodi- 
iies that we are talking about here, principally fresh fruits and vege- 
tables, could be misbranded. 


The most common one is CARE nS as to grade. There are 
e 


United States standards issued by the Department of Agriculture 
tor all major fresh fruits and vegetables and practically all minor 
ones, too, by the way. And they establish certain specifications as to 
size, amount of defects permitted, shape, appearance, cleanliness— 
all of those factors that normally would be considered as quality fac- 
tors for the particular commodity involved. 

Then you will have a package of one of these commodities that is 
marked or branded, to use the common expression, “United States 
No. 1,” or “United States Grade A,” when it is not in fact “United 
States No. 1,” or “United States Grade A.” 

It may be “United States No. 2.” It might even be culls. 

Another instance of this branding that 1s encountered and that the 
authors of these bills, I think, have in mind is that it is rather com- 
mon practice for many of these commodities to have the State or 
region of origin on the commodity. Many people wish to buy Cali- 
fornia carrots, say, instead of carrots grown in another State. So 
these might be marked on the package, “Grown in California,” or 
“California carrots,” something like that. 

In some markets, as you eonabte know, certain premiums are paid 
because of the fact that the produce comes from a particular State or 
area. 
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There have been and continues to be instances where the packer or 
the repacker has improperly marked the package as to the State of 
origin. 

hose or the two most common types of misbranding that are en- 
countered. 

Mrs. Knutson. Thank you, Mr. Grange. 

When do you send out your inspectors? Do they come at any 
ar Does it have to be a special season or is it just any time in the 
year 

Mr. Granez. You mean inspectors for the purpose of determining 
whether or not misbranding is being conducted ? 

Mrs. Knutson. Yes, it could be that. 

Mr. Graneg. At the moment there are no inspections being made 
for that purpose, because the P. A. C. Act as now written does not 
authorize representatives of the Department to inspect the produce 
involved to determine misbranding. We can inspect books, records, 
accounts. 

Mrs. Knutson. Would it show up there? 

Mr. Grance. No. You could look at the records all day long, but 
without looking at the produce, it would not help you. Say that the 
records show “United States No. 1,” or whatever it may be, but 
without being able to look at the lot of produce that these records 
purportedly cover as to quality, we oeath have no way of knowing 
whether or not misbranding existed. 

The present inspection that is conducted by the Department of Agri- 
culture, and the Fruit and Vegetable Division, in this instance, has to 
do with inspection to determine whether or not they do meet the 
United States grades that we were referring to just a moment ago. 
That is entirely a permissive inspection. 

The shippers, for one reason or another in connection with their 
sales, because their contract calls for delivery of United States No. 1, 
will apply for inspection from a Federal or a Federal-State inspector, 
or at.a receiving market, if the buyer for some reason or another wishes 
to obtain inspection, then he applies to our inspection office for that 
inspection, but that is on a permissive basis. 

Mrs. Knutson. Do you have to wait then to inspect their records 
until they ask you? 

Mr. Grange. Yes. That is one of the purposes of these bills. There 
is contained in here an amendment to the inspection of accounts and 
records, a paragraph that goes on to say that the Secretary or duly 
authorized agent shall have a right to inspect any lot of perishable 
agricultural commodity covered by this act. 

Mrs. Knutson. At any time? 

Mr. Grance. At any reasonable time during business hours. That 
is what our regulations say. 

As covered in the statement that I presented, it would be our plan 
if this were enacted—that is one reason why the maximum fee should 
be increased—to set up a small force of trained inspectors as investi- 
gators who would spot check at the shipping point and in the receiving 
markets to determine whether or not misbranding or misrepresenta- 
tion was being practiced. 

Mrs. Knutson. That answers my question, thank you. 
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Mr. Lovee. I am not a member of this subcommittee, but there is 
one question that isin my mind. Are there any like inspection statutes 
that we have? 

Mr. Grance. Yes. 

Mr. Lovre. In other words, are we leading into duplication of in- 
spections ? 

Mr. Grance. No, 

Mr. Lovre. What about the Pure Food and Drug Act—are there 
not provisions in there that take care of misbranding and misrepresen- 
tation of fruits and vegetables? 

Mr. Grange. Yes, sir. 

Mr. Lovre. Are you not getting into a duplication then—that is 
all I want to know—are there other statutes providing for like in- 
spection ? 

Mr. Grance. The Pure Food, Drug, and Cosmetic Act has a mis- 
branding, so-called provision. And under the Pure Food, Drug, and 
Cosmetic Act you probably recall from the amendment to the act that 
was made a couple of years ago following the Supreme Court’s deci- 
sion, why they very clearly specified that representatives of the Food 
and Drug could inspect these persons’ plant, premises, commodities, 
et cetera, at any time. 

However, the activity of the Food and Drug, insofar as fresh foods 
and vegetables are concerned, is and always has been on a very limited 
basis. 

The principal purpose of the Food and Drug Act has to do with 
adulteration of foods, poisonous effects or contamination, that type of 
thing. 

We are speaking of an economic type of misbranding. 

The fact that this lot if a No. 2 instead of a No. 1 is not going to 
have any deleterious effects upon the purchaser of it. It is an economic 
factor. 

The interests of the Food and Drug has not been directed to that 
field. They have enough to do covering their other field. 

Mr. Lover. It is within the purview of the Pure Food and Drug Act 
to take care of the very same thing that you are suggesting that you 
do now via this other route. That is my whole point. 

Mr. Grange. Yes, except that the major portion of the duplication 
in the statutes already exists between the two laws. 

Mr. Lovre. The whole point here is that we have so many duplica- 
tions in Government—Government is so big. Of course, we have been 
trying to do away with that and to eliminate duplications so that we 
could have better Government and better inspections with less money. 
It is my understanding that was the purpose of the Hoover Commis- 
sion. I thought perhaps this legislation, that is, by it we were trying 
to undo what we were trying to do by the Hoover Commission. 

Mr. McInrme. Is it not a fact, Mr. Grange, that actually this leg- 
islation will tend to clarify the relationship as between the PAC 
Administration and the Food and Drug Act, in that, from a prac- 
tical standpoint, the Food and Drug people enter the field of fresh 
fruits and vegetables only at the point where they make a decision 
that they are unfit for human consumption, and the field as to mis- 
branding which exists or may exist in the industry beyond the point 
of fit for human consumption is an area that neither the Food and 
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Drug Act Administration or the PAC Administration have specific 
and practical jurisdiction at this time over. 

Are we not, in this legislation, covering an area which has needed 
covering—needed clarification, either in the one act or the other? 
And are we not by this legislation placing it specifically and un- 

uestionably in the field of those who are stnaate in that field of 

etermining grades and branding in relation to grades, an area that 
the Food and Drug people have never quite covered because of the 
fact that they are not administratively set up to perform that service? 

Are we not in fact clarifying the jurisdiction of the Food and Drug 
and the PAC, rather than overlapping, although perhaps in a specific 
legislation there may seem to be an overlapping, but administratively 
there is an area that is not covered sufficiently at this time from a 
practical standpoint ? 

Mr. Grance. I would agree with that, Mr. McIntire. 

If I may, I would like to add this, that we have a memorandum of 
understanding with the Food and Drug Administration concerning 
our activities in the inspection field and certification field, which goes 
far beyond the fresh fruits and vegetables that we are speaking of at 
the moment. We havea very fine working relationship with the Food 
and Drug Administration in our fruit and vegetable activities. And 
a part of our understanding is that insofar as misbranding of fresh 
fruits and vegetables are concerned that the handling of those cases 
will be conducted under the jurisdiction of the Perishable Agricultural 
Commodity Act, where, as you point out, Mr. McIntire, we are work- 
ing in that field—we have the inspectors—we have the knowledge—we 
have the contact with the industry—and it is something that the Food 
and Drug normally does not address itself to, except in those instances 
as you also have pointed out where you actually get into a question of 
spray residues, unfit for human consumption, or other aspects of that 
nature. 

Mr. MoIntime. Deterioration reaching the point where they say 
that it is not fit for human consumption and must be removed from 
the channels of trade? 

Mr. Granee. That is correct, yes, sir. 

Mr. McIntire. Coming back to this matter of the fee. First, how- 
ever, let me say that out of what little experience I have had in this 
field in fresh fruits and vegetables, certainly, the Administrator of 
this act is to be commended, and I would like the record to show 
commendation of the administration of Mr. Curry, who has now 
retired, and his duties now are taken over by Mr. Dimond, because I 
think this act, as it has been administered down through the years, 
has become recognized as an act protecting the interests of both the 
shipper and the receiver, the producer and consumer, in establishing 
higher standards in this industry which is so fast moving, and by 
virtue of its perishability, involves tremendous and many transactions 
which depend upon the integrity of the people, both from the ship- 
ping and receiving end, that they will perform their business func- 
tions in a good, legitimate way. And it has served to raise the stand- 
ards to a point where both sides can deal with a high degree of pro- 
tection, with the feeling that the folks they are dealing with are 
sound folks and will live up to their obligation. 

The administration of the act has always been in the direction of 
improving the standards within the industry and the trading prac- 
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tices. I would like to be on record in saying that the amending 
amendments are intended to improve those standards, and the prob- 
Jem within the industry, rather than to impose upon the indust 
any element of any further control or regimentation. The amend- 
ments have the same objective as the original act in the manner in 
which it has been administered down during the years. 

Do I understand from your testimony that as this act has been ad- 
ministered it has been self-supporting ? 

Mr. Grance. That is correct. 

Mr. McIntire. Other than perhaps some of the top echelon of ad- 
ministrative function, broadly this act has been supported by the 
fees ? 

Mr. Granoe. Except for the cost of legal services, Mr. McIntire, it 
has been completely self-supporting. 

Mr. McIntire. In your recommendation that this bill be amended 
to provide for an increase in these fees, if I recall from your testi- 
mony, it would be permissive to go up to $25 ? 

Mr. Granae. Yes, sir. 

Mr. MoIntire. But it would not be a mandatory $25 fee? 

Mr. Granee. That is correct. 

Mr. McInt1re. But would be adjusted from the present $15. The 
Secretary would be authorized to increase the fees only to the extent 
that increased services would be needed. 

Mr. Granoe. That is exactly right, Mr. McIntire. There would 
be no point in the Department increasing the fees above what was 
necessary to do an effective and efficient job, because the fees as 
specified by the act can be used only for the purposes of carrying out 
its administration. We certainly would have no intention or reason 
to raise those fees unnecessarily. 

I would just like to say that this subject you very well know has 
been discussed over a long period of time between ourselves and the 
industry and with representatives here in Congress, and we feel that 
all of these people are looking to the Department to do something 
about this situation which is not completely taken over, but there 
is enough of it going on that we feel that people are right in having 
a legitimate concern about it. We do, too. 

If we are going to do the kind of a job that is expected we are not 
just going to continue doing what we are at present. We are going 
to have to get out there and get to work on it. And in order to do 
that we are going to have to pay some people some money and to 
hire some more people and to move them around and see that there 
is some actual checking and some work done. For that reason we 
Less sere that a maximum, in order to give us the latitude needed, 
so that we can fit it in properly at this time—we cannot tell exactly 
what it might take to do an acceptable time—we feel quite sure that 
the range of up to $25 should be sufficient to meet all of our foreseeable 
costs, whether it would be to $25 or some point in between the $15 
and $25, we are not in position at this time to say definitely. 

Mr. Hagen. Some of these criteria, say, quality or condition, de- 
gree of maturity, et cetera, with respect to the innumerable number 
of commodities, might be a little difficult to ascertain, that there would 
be a real possibiliy of an innocent error, even at the point of origin. 
Is that not true? Like, for example, an orange. It takes a very 
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complex test to determine the sugar content of the orange. There 
at least you have a clear-cut case. Some of these criteria I imagine 
are fairly indefinite. 

Mr. Graner. All of these terms that are used here, such a condition 
and degree of maturity, which might appear to be more nebulous, for 
all of the major fresh fruits and vegetables, are defined.in our grade 
standards. If a person was to use a term such as “slightly skinned,” 
for example, which is a measure of degree of maturity on a number 
of our products, we expect, as laid down in our regulations, that 
“slightly skinned” ties in with the official recognized published stand- 
ards for that factor. 

I do not think and I do not believe that we have had in the history 
of the administration of the act difficulties or misunderstandings con- 
cerning what was misrepresentation on such factors as these and what 
was not. 

Mr. Hagen. What I was leading up to was, would it weaken your 
proposal at all to add the word “wilfully” before the word “mis- 
represent” on line 7, page 1? 

Mr. Granoe. There you are getting into the question of “intent” 
again, which is comparable to what we have now for “fraudulent 
purpose.” 

I believe that our legal counsel would tell us that there is very little 
difference between obtaining substantial evidence of “wilfully” and 
obtaining substantial evidence of “for a fraudulent purpose.” 

Mr. Hacen. I imagine every commission merchant, for example, 
has maybe 10 employees. We will say that one of them made an 
error in determining compliance with these standards. He is making 
a misrepresentation, or his employee has. I think that under the 
language that you propose here he could be subject to have his license 
revoked. 

Mr. Graneae. Mr. Bucy pointed out in answering a prior question 
that all of our actions under this act are subject to the provisions of 
the Administrative Procedures Act. 

And as Mr. McIntire pointed out, even before the passage of that 
act in 1946, we still adopted the procedure of giving the person an 
opportunity to demonstrate or to achieve com fans with its provi- 
sions before proceeding with any action. And, also, before any 
formal action can be taken it is subject to a hearing and development 
of evidence on both sides. 

In the case that you point out, a clerical error, a typographical 
error, or an error on the part of someone working for that individual, 
that could be clearly shown that it was just in the nature of an in- 
cidental mistake of that type. Why then that would bear very 
heavily in the determination of what, if anything, should be done as 
disciplinary action against that individual. Undoubtedly, we would 
warn them and say that they should take steps to see that such events 
did not take place again regardless of how it came about. 

Mr. Hagen. Of course, I think this is a very good act. From what 
little I know, Mr. McIntire has a very good bill here. However, for 
—- in liquor licensing cases, in some States, at least, it is illegal 
to sell liquor to a minor, and a man is subject to a revocation of his 
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was deceived by the minor. That is because it is determined to be a 
very grievous thing for minors to drink liquor. So that you put 
a tremendous responsibility on the licensee in that regard. 

Of course, that consideration does not apply so much here. 

I just want to ask you about this, if it would not perhaps be better 
to put the word “willful” in there, and then with a further paragraph 
to the effect that receiving, offer for sale, shall be prima facie evidence 
of willful intent to defraud, to deceive, or something like that, and 
then you would give the fellow an out—you would shift the burden to 
him. Once you proved the misrepresentation you would shift the 
burden to him. 

Mr. Granee. I believe, sir, that under our administrative proce- 
dures and systems that we follow there is very adequate recognition 
and protection given now to avoid unnecessary, unjustified discipli- 
nary action. 

Personally, I would question very much the addition of “willfully” 
to it, because under my understanding we would have virtually what 
we have now, in that we would have to prove the intention of the 
individual. 

Mr. Hagen. Could you not cover that by saying misrepresentation 
shall be prima facie evidence of the willful intent? Then you shift 
the burden to the licensee to show the facts and circumstances that 
take him out from under that? 

Mr. Bucy. I think that you get pretty close back to where we are, 
when you start qualifying it in that direction in the sense, as I pointed 
out before, you have two factors here. First of all, they have got to 
be notified and to be afforded an opportunity to tell their story before 
any action is instituted against them. 

Secondly, they do have readily available inspection service that 
can preclude any opportunity for their being held responsible for a 
mistake of employees or otherwise, because once they have received a 
certificate of their inspection, why, they have every right in the world 
to rely upon that, because it is prima facie evidence of the grade of 
the commodity. 

I think when you do get into the willful term, in a great many in- 
stances you come right back to the same force that the language in the 
act would presently have; that is, for a fraudulent purpose. 

Mr. Grant. Mr. Grange, we certainly thank you, you and your 
associates, very much, for coming up here. I wonder if there is any- 
one else from the Department that has a prepared statement or who 
would like to make a statement ? 

Mr. Graner. No; I believe that completes our statement. 

Mr. Grant. We certainly thank you for your excellent presentation. 

Mr. Grange. I appreciate very much the opportunity to give our 
viewpoint on this. I would like to say on the part of the Department 
that. we appreciate very much Mr. McIntire’s remarks concerning the 
method and reception that the administration of the PAC Act has had 
in the past. We certainly intend to do everything that we can to see 
that it is administered in a comparable manner in the future. 

Mr. Grant. We will next hear from Mr. C. W. Kitchen, executive 
vice president of the United Fresh Fruit & Vegetable Association. 

We will be very glad to hear from you at this time, Mr. Kitchen. 
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STATEMENT OF C. W. KITCHEN, EXECUTIVE VICE PRESIDENT, 
UNITED FRESH FRUIT & VEGETABLE ASSOCIATION, WASHING- 
TON, D. C. 


Mr. Kitcnen. My name is C. W. Kitchen and I appear here in the 
capacity of executive vice president of the United Fresh Fruit & Vege- 
table Association, with headquarters in Washington, D.C. The nearly 
2,800 members of this association, residing in all of the States, are 
engaged in the marketing of fresh fruits and vegetables, and are 
licensed under the Perishable Agricultural Commodities Act. They 
= directly concerned, therefore, with any proposed amendments to 

at act. 

We recommend the enactment of H. R. 5337, and that also applies to 
the bill introduced by Mr. Budge, with the following amendment to 
section 5 which amends section 13 (a) of the act. The amendment we 
suggest is to strike out the first sentence of section 5 (a) of H. R. 5337 
and substitute the following therefor: 

The Secretary or his duly authorized agents shall have the right to inspect 
such accounts, records, and memoranda of any commission merchant, dealer, or 
broker as may be material (1) in the investigation of complaints under this act, 
or (2) to the determination of ownership, control, packer, or State, country, or 
region of origin in connection with commodity inspections, or (3) to ascertain 
whether section 9 of this act is being complied with, and if any such commission 
merghant, dealer, or broker refuses to permit sueh inspection, the Secretary may 
publish the facts and circumstances and/or, by order, suspend the license of the 
offender until permission to make such inspection is given. 

There is concern in the industry that the language now in H. R. 5337 
is broader than necessary to accomplish the purposes of the act. The 
suggested amendment would limit the right to inspect books and rec- 
ords.to those that are material to the purposes stated. We recommend 
this change in the bill, and we understand it is acceptable to the 

artment. 

he Perishable Agricultural Commodities Act has served the fresh 
fruit and vegetable industry for 25 years. Many thousands of com- 
plaints have been settled, most of them by informal proceedings not 
requiring the formality and expense of hearings. A long line of de- 
cisions and opinions has been established for the guidance of the 
industry. 

The act made unlawful the former not uncommon practice of 
repudiating contracts, without reasonable cause, because of a decline 
in the market’ or for some other reason considered advantageous to 
one of the contracting parties. It has provided added protection to 
growers and shippers in connection with consignments for sale on 
commission. Other practices, not in the interest of orderly market- 
ing and good merchandising, were banned. The act, in effect, estab- 
lishes a code of fair conduct which has added stability to the industry. 
It has been administered with a high degree of justice and equity, 
and is popular throughout the industry. 

. This committee has approved several amendments from time to 
time, all having the purpose of strengthening the act as weaknesses 
developed from experience in its administration. H. R. 5337 is for 
a similar purpose. 

In recent years there have been complaints of misbranding, pri- 
marily as to State or area of production. There have been complaints, 
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for example, that carrots grown in Eastern States have been marked 
“Western” or “California,” and potatoes grown in Middle Western 
and Eastern States have been labeled as “Idaho potatoes.” Shifts in 
areas of production and in types of commodities, together with ex- 
tensive repackaging outside of producing areas have created new con- 
ditions and may have tempted some to seek an advantage by such 
misbranding. Others can testify in more detail on this point. 

In order to deal more effectively with such conditions, to the extent 
they may exist, H. R. 5337 specifically authorizes the Department 
to inspect commodities in connection with enforcement investigations. 
It also strikes out the words “for a fraudulent purpose” in section 
2 (5) of the act in connection with misbranding or misrepresentation, 
These changes would strengthen the act and enable the Department 
to do a more effective job of enforcement. 

This act is not a criminal statute. Its penalties, nevertheless, are 
severe. When certain flagrant violations are proved anyone subject 
to the act can be expelled from the industry. For that reason the 
House Committee on Agriculture spent many weeks carefully studying 
the provisions of the original bill, and included several safeguards 
such as the one just mentioned. As time went on some of them were 
removed, and we believe this one should be eliminated in the light of 
present-day needs. 

The act is designed to protect the many from the unscrupulous 
few, of whom some are found in any industry. Probably the only 
direct contact hundreds of persons have with the act is when they 
get a bill for $15 for the annual license fee. But they know the act 
is there to serve when needed. Incidentally, the industry pays for 
the cost of this protection, which is not the case with many regulatory 
laws. We believe H. R. 5337 will enhance the protection afforded by 
this act and we hope this committee will place its stamp of approval 
upon it with the amendment suggested. 

Mr. Grant. Thank you, Mr. Kitchen. 

Do you have any questions, Mr. Hagen? 

Mr. Hacen. I want to ask if you have any further thoughts about 
this matter of a possible innocent involvement in this license for- 
feiture ? 

Mr. Krrcnen. I do not think so. When you start qualifying, it 
complicates the problem of enforcement. 

I think, in observation on the question that you were asking Mr. 
Grange, that the Administrative Procedure Act, the inspection service 
which is now generally available, and the constructive administration 
which has been used in administering this act provides the necessary. 
protection. 

Keep in mind that this has been on the books for 25 years. They 
handle some 2,500 to 3,000 complaints a year. Most of them are 
settled by informal proceedings. 

I would say that the observation that we hear most is that it takes 
too long, there is too much red tape; this is a fast-moving industry, 
and many people cannot see any good reason why these things cannot: 
be settled right now. That is the way they operate on a day-to-day 
basis. But we realize that certain safeguards are necessary: There 
is always a possibility of an arbitrary abuse of unreasonable power. 

This is a harsh statute. I have observed it very closely over many 
years. I spent a great deal of time with this committee when it was 
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first considered in 1930. Many of us were rather apprehensive, but 
as time has gone on it has provided the protection this industry needed, 

When a situation arises you do not have to go to court and sue in 
some foreign jurisdiction. You have an administrative way of 
settling these matters. 

All in all, I think the act has'served a tremendous purpose and I am 
not particularly fearful of the amendment proposed here. 

Mr. Hacen. Thank you. 

Mr. Grant. I notice that Mr. Hagen smiled when you stated there 
have been complaints of carrots grown in Eastern States that might 
have been marked “western” or “California,” but what followed that 
statement made Mr. McIntire frown. [ Laughter. | 

Mr. Kircuen. I did not say, Mr. Grant, that Maine potatoes had 
been branded as “Idaho.” I said, “Middle Western States.” 

Mr. McIntire. I would like to make the observation for the record, 
out of personal knowledge over a number of years, I know of no one 
better qualified—there are others perhaps equally well qualified—but 
no one better qualified in this field than the witness, Mr. Kitchen. 
His long experience in the Department of Agriculture, and in his 
capacity as an executive official of the United Fresh Fruit and Vege- 
table Association brings to the committee this morning his recom- 
mendations from a great deal of experience in dealing administra- 
tively with some of these problems and also dealing with them as a 
representative of the people who are actually trading every day. His 
opinions are valuable to me always and I am syre equally valuable to 
the Committee. 

Mr. Kitchen, in relation to the recommendations of the Department 
on the matter of the inspection fee, is it your thought that this legisla- 
tion before us today will perhaps require a little more of an inspection 
staff to give us the type of administration of these provisions that the 
industry would hope could be made? 

Mr. Krrcuen. Yes. We never like to acquiesce or to approve of; 
increases in marketing costs. They are high enough now, but I think 
most people in the industry would take the view that if we want to 
purge the industry, so to speak, of this misbranding, particularly as 
to point where grown, we must expect that the Department. will 
Have to incur some additional expense. 

Mr. McInttre. Is it also appropriate to say, Mr. Kitchen, that the 
concept that the bulk of the cost of this service be borne by the indus- 
try, as it has been over many years, is a concept satisfactory to the 
industry at the present time ? 

Mr. Beate Yes, I think that would be true because the amend- 
ment proposed places a ceiling of $25, and presumably of course by the 
time this bill becomes law there will be an increase in the license fee. 
Just what it would be or should be at the moment I certainly do not 
know. 

Mr. McIntire. Certainly, the industry has the problem of costs, 
but on the other hand it is also perfectly willing to pay for such 
services as are necessary to build constructively in this field ? 

Mr. Krrenen. That is right. 1 think I might make this observa- 
tion : That the industry was willing to accept an annual license fee in 
order to get the kind of administration it expected and hoped for. 

Experience with Appropriations Committees, with all due respect 
to the members of those committees, does not always give funds that 
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the Department needs to do the job that should be done. Therefore, 
even though this were a regulatory law, the industry felt in order 
to get the protection it wanted it would bear the cost of its administra- 
tion. We have an excellent illustration in the question that was raised 
with respect to the Food and Drug Administration. 

Before we gave serious consideration to these amendments, we 
checked with the Food and: Drug Administration. We have been 
complaining about some of the misrepresentations, such as fresh- 
frozen and matters of that kind which both the Federal Trade Com- 
mission and the Food and Drug Administration can control. On this 
one, I think the Food and Drug Administration has authority to deal 
with misbranding, but they make it very clear that their appropria- 
tions are so limited that they cannot deal with these economic questions. 
In other words, their concern is to protect the public’s health from 
adulterated and poisonous foods. And the fact that your pocketbook 
or mine might be affected by some marketing malpractice is not one 
that they can deal with, with the funds they now have. 

As Mr. Grange has pointed out, there is an operating administra- 
tive memorandum between the two organizations, so that I think 
the only way we are going to get this job done is to do it under the 
act that the fruit and vegetable industry knows about, has faith in, 
and can be used for this purpose. 

Mr. McIntire. Then it is your opinion that this act does not com- 
plicate an area where there may be in theory some overlapping juris- 
diction, but does help to clarify perhaps a certain part of that area, 
to place the responsibility where, from past history, it can be more 
effectively administered be the people who know this phase of the 
trading part ? 

Mr. Kircnen. That is right. I think that is correct. 

Mr. McIntire. Coming back to the matter of the fee, I expect 
probably that the people you represent feel that, by virtue of their 
being willing to carry the burden of this function, any increase in 
the fee will be made only after consultation between the Department 
of Agriculture and the trade. 

Mr. Krrcuen. I would think so. 

Mr. McIntire. Thank you. 

Mr. Grant. Thank you very much, Mr. Kitchen. 

Mr. Krrcwen. Thank you. 

Mr. Grant. Our next witness is Mr. Rice from Idaho. We will be 
very glad to hear from you at this time, sir, if you wish to testify. 


STATEMENT OF C. G. RICE, FIELD REPRESENTATIVE, IDAHO 
ADVERTISING COMMISSION, BOISE, IDAHO 


Mr. Rice. My name is C. G. Rice of Boise, Idaho. I am duly auth- 
orized by the Idaho Advertising Commission, of Boise, Idaho, to 
appear before this Committee in their behalf. The Idaho Advertising 
Commission constitutes 8 members appointed by the Governor of the 
State through legislative act, effective since 1939, to advertise Idaho 
potatoes through assessment of 1 cent per hundredweight from Idaho 
potato growers. The agriculture commissioner is chairman and has 
directed me to appear. We greatly appreciate the opportunity to be 
present at this hearing through the invitation and assistance of the 
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Honorable Hamer H. Budge, of Idaho, who has introduced an iden- 
tical bill, H. R. 5818. 

I shall testify as to the damaging effects to the potato industry as 
I have observed them in three-quarters of the terminal markets in 
the United States through repacking operations by wholesalers and 
retailers, 

My duties as field representative for the Idaho Advertising Com- 
mission are as follows: Since 1939 I have contacted annually “all im- 
yortant distributors of potatoes in nearly 65 terminal mar kets, embrac- 
ing 25 States located in northern, eastern, and southern United States. 
These include brokers, jobbers, wholesale distributors. retailers, hotel 
and restaurant purveyors, and hotel and restaurant chefs. Moreover, 
I am required to coordinate 65 Idaho potato advertising publication 
schedules and to encourage better market methods through the con- 
sumption of more potatoes. 

I shall try to confine my remarks to the national potato picture by 
using Idaho potatoes as an example of some of the irregularities in 
repacking taking place in nearly all terminal markets in the United 
States. I refer to misbranding and misrepresentation of potatoes as 
to their origin. This injures the potato grower who in good faith 
produces such potatoes, properly graded, properly labeled and brand- 
ed. We believe it is only the unscrupulous few who seek to exploit 
the differential in price of potatoes grown in one potato area and sold 
for the same potato varieties grown in another area. My observations 
in this field of repacking operations in terminal markets convince 
me that the practice is of such growing proportions in recent years 
that if not controlled it will in all likelihood so confuse Mrs. American 
Potato Shopper that she will hardly know if she is buying a real 
potato or a turnip. 

Latest figures show that 10 million bushels of all Idaho potatoes 
are repacked annually into consumer packs in one form or another at 
terminal markets. Of this amount 3 million’ bushels are Idaho pota- 
toes, or equivalent to 6,000 cars. Many of these, like other potatoes 
from other areas, are being misbranded through labels or misrepre- 
sented as to origin of production. 

In this repacking operation of potatoes in terminal markets, I shall 
aow take you to some of these market repacking operations as I investi- 
gated them in the early fall of 1954 in one of the large midwestern 
terminal markets which T will call market A. The reason for this 
potato investigation was that many trade complaints coming from 
that market to the Commissioner of Agriculture of the State of Idaho 
claimed that certain Russet potatoes from areas other than Idaho were 
being packed into containers branded as Idaho potatoes and sold as 
Idahos. 

I personally surveyed 30 retail stores first. Finding the complaints 
to be true, next I surveyed 6 large potato-repacking operations and 
found too many irregularities such as I will enumerate as follows: 
packing Russet potatoes from other States than Idaho with such 
brands as Western Grown, Mountain Grown, and Selected Russets ; op- 
erations where I found Russet Potatoes other than Idaho’s being 
dumped from original 100-pound containers into repack oper: ations 
where the choicest sizes were selected for box packs, the boxes labeled or 
branded Idaho Russet Potatoes, and sizes, et cetera, marked on contain- 
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ers, the smaller size 2-inch minimum or 4-ounce going into 10 pound 
open mesh bags branded U. S. No. 1 Selected Idaho Russet Potatoes. 

Such operation was seen in three of these large terminal markets 
where I was able to have a look. I was denied admittance at some 
others. I photographed retail sales of russet potatoes—doubled signed 
sales price cards marked “Idaho Russet Potatoes” when not a single 
bag was Idaho’s. I had seen everything in this market when I un- 
expectedly came upon such operations as seeing Idaho No. 2 russets 
being interchanged from the No. 2 pack into one of the nation’s well- 
known Idaho popular U. S. No. 1 brands, and sold as Idaho’s finest 
U. S. No. 1 grade. These bags had been secured from sack salvage 
after the original potatoes had been consumed. 

At this point I enlisted the help of State Food and Drug officials, 
but indrmal that they were limited as to funds and personnel. I ap- 
pealed to the Federal Food and Drug Administration where I learned 
that much the same condition exists. I was told that no one was 
being poisoned by misbranding of Idaho potatoes; in other words, 
they had to confine their efforts and expenditure of money to the 
control of the adulteration of food. However, through insistence by 
our Members of Congress, they gave the matter their attention, issued 
warnings and stopped the practice in a few instances. 

At that time, Idaho Russets in that market were bringing, depend- 
ing on grade and quality, as much as $2 per hundredweight more than 
Russets grown in other areas that Idaho. This convinced us that 
control of misbranding required additional legislation which is why 
we in Idaho are supporting H. R. 5337. 

With your permission, Mr. Chairman, at this point I would like 
to make an insertion of other operational repacking of potatoes to this 
statement. 

Mr. Grant. Without objection, you may proceed. 

Mr. Rice. Through further observations I wish to call this com- 
mittee’s attention to other potato repacking operations which takes 
place through large retail distribution facilities where the original 
pack of potatoes of many varieties from many States are repacked in 
consumer bags of all sizes with no label, brand, variety or point of 
origin of such potatoes. Here again creeps into the potato picture 
other exploitations by this kind of | repacker, especially where one area 
of potato production affords an advantage over potato areas through 
freight differential if for no other reason. I can assure this committee 
that the volume is beyond the imagination of the potato growers of 
the United States. 

Such observed repack observations were in Texas, Georgia, Florida, 
the Carolinas, Pennsylvania, Illinois, Michigan, Missouri, during the 
years 1954 and 1955. 

In the 16 years since we adopted our potato advertising tax we have 
collected and spent more than $2 million to identify and advertise our 
potatoes and onions. To show that we believe in this law, I want to 
tell you that at the last session of the Idaho Legislature this tax was 
raised to 2 cents per hundredweight from 1 cent per hundredweight, 
in fact, doubled. This was approved by a substantial majority of our 
9,000 potato growers. In addition we think we have strengthened 
our law by taking steps to adopt and register a State of Idaho trade- 
mark which will be required to be placed on every package of potatoes 
leaving the State. Packages must also carry the name and address of 
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the packer. Use of the trademark will be closely controlled under 
this law. I am submitting with this statement a copy of the regula- 
tion (exhibit A) recently adopted by the Idaho Advertising Com- 
mission on this point. 

I also have wire authorization for approval and adoption of the 
bill from the Idaho Shippers Association at Idaho Falls, Idaho, rep- 
resentative of 90 percent of the fresh fruits and vegetables shipped 
from Idaho and eastern Oregon. Also wire authorization for ap- 
proval and adoption from the Idaho Potato Producers Association 
representing 85 percent of the potato growers in Idaho. I submit 
these for the record (exhibit B). May the adoption of H. R. 5337 
bring to the potato industry a new area in better marketing. 

You can see from my statement the efforts we are making to help 
ourselves in our potato marketing. We still need, however, the as- 
sistance that will be provided by this bill in curbing misbranding of 
our potatoes by an unscrupulous minority. It is for those reasons that 
we favor the passage of this bill. 

I want to express our appreciation again for the opportunity of 
appearing before the committee and presenting our views. 

(Exhibits A and B areas follows:) 


Exnisit A 


IpAHO ADVERTISING COMMISSION 


Regulation B9. Providing for trademark for Idaho potatoes and requiring the 
use thereof on all interstate shipments of Idaho potatoes and further providing 
that the wording “packed in Idaho by ” followed by the name and address 
of the Idaho packer be placed on all containers of Idaho potatoes shipped in 


interstate commerce. 


Under the authority granted to the Idaho Advertising Commission by title 22, 
chapter 12, of the Idaho Code, the following regulation is hereby adopted and 
placed in force as of April 18, 1955, as revised May 16, 1955: 

All potatoes grown in Idaho and packed in containers in Idaho for export out- 
side of Idaho shall be branded, marked, labeled, or stenciled in a plain and 
legible manner with the words “Grown in Idaho” incorporated in a trademark 
an exact reproduction of which is attached hereto. The trademark shall not be 
less than 5 inches in diameter and shall not be placed closer than 2 inches from 
the top nor closer than 4 inches from the bottom when used on the front of a 
100-pound container. When the emblem is used on the rear of a 100-pound 
container the trademark shall be not less than 12 inches in diameter. On 100- 
pound containers the trademark may be placed on front or back, or on both sides 
if placed as indicated and in sizes indicated. On 50-pound containers the trade- 
mark shall be used as on 100-pound containers but in proportionate sizes. On 
all containers of less than 50 pounds the trademark shall appear only on the 
front of the container but may be placed anywhere so long as it is plainly visible; 
and it shall be in relative proportion to brands, labels, or other printed matter 
thereon but not less than 1% inches in diameter. 

On all potato containers containing 50 pounds and over the words “Packed in 
Idaho by ” followed by the name and address of the packer shall be located 
on the front lower half of the container but not closer than 6 inches to the bottom 
thereof. On all containers containing less than 50 pounds of potatoes the words 
“Packed in Idaho by ” followed by the name and address of the packer 
may be placed any place on the container but shall be so placed as to be plainly 
visible. 

The trademark and the words “Packed in Idaho by ” followed by the 
name and address of the packer shall be in color or colors in contrast with the 
color of the container, 


1 On file with the committee. 
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All growers, shippers, and packers of Idaho potatoes within the State of Idaho 
are prohibited from using any brand, mark, label, or stencil depicting the name 
of a State other than Idaho or the name of any geographical region other than 
Idaho. The growers, shippers, and packers of potatoes within the State of Idaho 
are not hereby precluded by this wording from packing and shipping potatoes 
grown outside the State of Idaho so long as such potatoes are not misrepresented 
or misbranded as Idaho potatoes. 

Printing of the trademark and “Packed in Idaho by —~_---- ” followed by the 
name and address of the packer is compulsory On all potato containers printed 
or contracted for after July 1, 1955, and 1 year’s time, that is, until July 1, 1956, 
is permitted to use up present container supplies held or contracted for by grow- 
ers, shippers, and packers of Idaho potatoes within the State of Idaho. 

Only shipments of certified seed potatoes to destinations outside of the State of 
Idaho are exempted from this regulation. 


Exuisit B 


IDAHO Fats, IpAno, May 23, 1955. 
C. G. Ricr, 
Ambassador Hotel, Washington, D. C.: 


This is your authority to include and represent the Idaho Potato Producers 
Association in presenting favorable testimony before the subcommittee of the 
House Agricultural Committee May 26-27 on H. R. 5337 and H. R. 5818 the 
McIntire and Budge bills to amend certain provision of the Perishable Agri- 
cultural Commodities Act. 

M. O. StrratrorD, 
Ezecutive Manager, Idaho Potato Producers Association. 


Ipano Fatxs, Ipano, May 23, 1955. 
C. G. Rice, 
Ambassador Hotel, Washington, D. C.: 


This your authority represent Idaho Shippers Association, Inc., before House 
Committee Agriculture considering bills H. R. 5337 and 5818 amending Perishable 
Agricultural Commodities Act. Tightening control over misbranding of perish- 
ables we very much favor amendments we represent over 90 percent of fresh 
fruits and vegetables shipped from Idaho and eastern Oregon. 

Epp Moore, 
Manager, Idaho Shippers Association, 


Mr. Grant. Mr. Rice, thank you very much, I believe you state 
that the Idaho Advertising Commission is composed of eight mem- 
bers appointed by the Governor as authorized by the State legislature. 

I understand this commission advertises all of the products raised 
or made in your State? 

Mr. Rice. Potatoes and onions only. Under another setup there 
is prunes, but that does not come under our commission. That is the 
prune association. 

Mr. Grant. Of course, we are not going to ask you where you made 
this inspection, the city in which you made the inspection mentioned 
in the exhibit, but Mr. McIntire and myself here thought they might 
have shot you for a spy. 

Mr. Rice, I did not show up afterward for a while. 

In a previous report I covered about nine other terminal markets, 
on which such flagrant violations were had, of what I had seen in 
market A. 

Mr. Grant. You believe that either of these bills here would meet 
unanimous or almost unanimous support of the growers and shippers 
in your State? 

Mr. Rice. Yes, sir. I would like to further state that in my contact 
in 25 States I come in personal contact with many growers from many 
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areas, and many shippers from many areas, and the majority of the 
stalwarts of this fresh-fruit industry definitely concur in the fresh 
fruit and vegetable industry to clean up their house a little and to 
place a strengthening hand in PAC. 

Mr. McIntire. I do not have any questions particularly, Mr. Chair- 
man, except that I want to again assure, Mr. Rice, of the very active 
interest which Congressman Budge has taken in legislation dealing 
toward this objective, and my appreciation of his joining with me 
in filing an identical bill, and his aid in getting this matter before 
an appropriate subcommittee of the House Committee on Agriculture. 

Certainly, while some may say or may think that Idaho and Maine 
are in competition in the potato industry, I would want the record 
to show that we are not. We are simply friends in the same business. 

The advertising commission that you represent should be com- 
mended for the very aggressive way in which they represented the 
interests of Idaho products, particularly potatoes and onions. We 
in Maine share a little pride in the vehicle which you are using because 
we think we pioneered a bit in that type of a legislation deal in our 
State and think that it is a tool in the hands of producers and ship- 
pers within the State whereby they can represent themselves before 
the consumers in relation to the products which they are producing 
and handling. 

Certainly, I wish to express my appreciation of your coming from 
Idaho to be here at this hearing in support of the legislation which 
Mr. Budge and I have presented. 

Mr. Grant. Is there anyone else in the room that desires to testify 
at this time on this bill? That is, in support of it or in opposition 
to it? 

Mr. McIntme. I would like to place in the record at this point a 
letter addressed to our chairman, Mr. Cooley. 

T ask unanimous consent that it be placed in the record. 

Mr. Grant. It is so ordered. 

(The letter dated May 16, 1955, from the Potato Industry Council 
of Maine, Inc., is as follows :) 


Tue Porato Inpustry CouncIL or MAtInNg, INc., 
Presque Isle, Maine. 


May 16, 1955. 
The Honorable Haroip D. Coo.tey, 
Chairman, House Committee on Agriculture: 

The Potato Industry Council of Maine, a trade organization representing 
4,600 producers of potatoes in the State of Maine, unanimously voted, in a 
general assembly of representatives on May 6, 1955, to endorse, without reser- 
vation, bill H. R. 5337 which would effect necessary changes in the Perishable 
Agricultural Commodities Act. 

The Potato Industry Council of Maine, in supporting Congressman Clifford G. 
McIntire’s bill, H. R. 5337, has long advocated these changes which would 
strengthen the PAC Act for the benefit of the entire potato industry. 

This testimony fas been prepared by the undersigned on the order of the 
officers and directors of the Potato Industry Council of Maine, 

Respectfully, 
B. F. Leacn, 
Erccutive Secretary. 


Mr. Grant. We will adjourn at this time until 10 o’clock tomorrow 
morning. 

(Whereupon, the committee adjourned at 12 o’clock noon, to recon- 
vene at 10 a. m., Friday, May 27, 1955.) 
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FRIDAY, MAY 27, 1955 


Hovse or REPRESENTATIVES, 
SUBCOMMITTEE ON DomMEsTIC MARKETING OF 
THE COMMITTEE ON AGRICULTURE, 
Washington, D. C. 

The subcommittee met at 10 a. m., Hon. Harlan Hagen (acting 
chairman) presiding. 

Mr. Hagen. The committee will please be in order. 

Mr. Grant is unavoidably absent so he has asked me to get the 
meeting underway. I might state that yesterday we heard the De- 
partment—Mr. Kitchen, was it not? 

Mr. McIntire. Yes. 

Mr. Hacen. Both of the witnesses were for the McIntire bill with 
the exception that the Government witness, suggested 2 amendments, 
1 relating to the right to inspect books and other records, and the other 

roviding for a permissive flexible increase in the license fee up to 
£95 in order to take care of the increased costs of the misbranding 
provision, which that provision would probably necessitate, and I 
understand that those 2 amendments are acceptable to Mr. McIntire; 
and, so far as is known, there are no witnesses who have requested 
to be heard who are in opposition to these proposals, with the excep- 
tion that the committee chaiveen received a letter from Mr. Burrows, 
executive vice president of the International Apple Association, which 
Mr. McIntire tells me is in opposition. 

Mr. McIntire. May I say, Mr. Chairman, it is only on the matter 
of the details for clarification and interpretation of words. 

Mr. Hacen. Today we have with us the folléwing witnesses, Mr. 
Joseph S. Shelly, secretary, Vegetable Growers Association of Amer- 
ica; Mr. W. M. Case, executive director, National Potato Council; 
Mr. W. B. Whiteley, president, National Potato Council; Stanley 
Vogt, National Farmers Union; Mr. Fred W. Burrows, president, In- 
ternational Apple Association; and Mr. D. W. Ward, of the Phila- 
delphia Terminal Market Association. 

he witnesses are scheduled in that order. Now, if you gentlemen 
have statements and merely wish to submit them and want to com- 
ment, perhaps on some of the testimony that you have heard in the 
course of the hearings, we will be glad to have you do so. We may 
have some questions that will be asked. 

You understand that the full Committee on Agriculture is meeting 
contemporaneously with this committee. 

Mr. McIntire. That is right. 

Mr. Hagen. So whatever you gentlemen wish to do is all right with 
the committee. 
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Mr. Shelly is the first witness on the list. 

Mr. Case. Mr. Chairman, I am W. M. Case, executive director of 
the National Potato Council. 

I might say to you that in consideration of your time, we will be 
glad to have Mr. Whiteley speak for the National Potato Council. 
We have only a very brief statement. 


STATEMENT OF JOSEPH S. SHELLY, SECRETARY, VEGETABLE 
GROWERS ASSOCIATION OF AMERICA 


Mr. Suetty. ‘Mr. Chairman, I have a rather brief statement and 
I think perhaps I would save the time of the committee if I read it. 

Mr. Chairman and members of the committee, my name is Joseph S. 
Shelly. I am secretary of the Vegetable Growers Association of 
America, representing 6,500 vegetable growers. 

The Vegetable Growers Association of America supports the pro- 
visions of H. R. 5337 to amend the Perishable Agricultural Commodi- 
ties Act of 1930, relating to practices in the marketing of perishable 
agricultural commodities. This act has been beneficial to the vegetable 
growers, having saved them hundreds of thousands of dollars and 
untold protection against fraudulent practices. This act has pro- 
vided uniformity and stability to an sndmotant which transacts most of 
its business by such means of communication as telephone and tele- 
graph. The fact that most vegetable commodities are carried through 
the market channels sight unseen points to the imperative importance 
that the Perishable Agricultural Commodities Act be without flaw. 

The original intent of the Perishable Agricultural Commodities Act 
is to suppress unfair and fraudulent practices in the marketing of 
fresh fruits and vegetables. Although this Act has functioned well 
and served its objective, certain loopholes and inconsistencies exist 
which need to be rectified to provide better supervision and adminis- 
tration of the act by the Department of Agriculture. 

Under the present provisions of the act, it is very difficult and im- 
ossible in most cases to prove fraudulent purposes. Even through 
itigation fraudulent intent is difficult to determine, especially in cases 

where the merchant or dealer willfully intended to defraud the ship- 
per or the buyer. Certainly we can see no harm to the legitimate opera- 
tor if the act is amended in section 2 (5) as proposed in H. R. 5337. 

The Vegetable Growers Association endorses the strengthening of 
the Secretary’s hand in regard to licensing of individuals who have 
been bankrupt or convicted of felonies outside of the Perishable Agri- 
cultural Commodities Act. Under the present act there is nothing 
that prevents a disreputable person who has claimed bankruptcy from 
being relicensed and going back into business. The present act pro- 
vides no means of preventing a man to be licensed or relicensed if he 
has committed a felonious crime outside the provisions of the act. 

We see no undue hardships, regimentation, or violation of preroga- 
tives in granting the Secretary of Agriculture authority to inspect ac- 
counts, records, and merchandise of dealers. The Secretary has this 
authority in other instances as in the case of the Commodities Ex- 
change Act. Without this authority, it is almost impossible to prove 
guilt in case of fraudulent activities. We believe that providing au- 
thority to spot check records of dealers without necessarily filing a 
complaint will be desirable, promote a better attitude toward the act 
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and its administrators, among dealers, and give valuable assistance 
in discouraging inadequate and fraudulent recordkeeping, especially 
by those few who deliberately seek to violate or circumvent the law. 

The amendments proposed in H. R. 5337, we do not believe, should be 
objected to by the law-abiding dealer nor add any additional im- 
positions on him or his business. 

Mr. Hagen. Thank you, Mr. Shelly. 

The only question I would have is this: Are you familiar with the 
amendments proposed by the Department which somewhat limit the 
search of records and accounts to those which are relevant; that is, 
that they must have some substantial relevancy. 

Mr. Suexty. Those are amendments which have been proposed. 

Mr. Hagen. That have been proposed by the Department in a letter 
to the chairman. 

Mr. SHELLY. I do not believe I am familiar with them. 

Mr. McIntire. Do you have a copy of the bill? 

Mr. SHELLY. I have a copy of the bill; yes. 

Mr. Hacen. The amendments they request, and I think these are 
the same amendments the Department requests, is that the first sen- 
tence, in section 5 (a) of H. R. 5337, would be stricken and the follow- 
ing substitute inserted : 

The Secretary or his duly authorized agents have the right to inspect such 
accounts, records, and memoranda of any commission merchant, dealer, or person, 
as may be required in the investigation of complaints under this Act; or (2) to 
the determination of ownership, the control factors in the State or country of 
origin in connection with the commodity inspection; or (3) to ascertain whether 
the provisions of this Act are being complied with and if such commission 
merchant shall refuse permission for inspection, the Secretary may publish the 
apcee and circumstances or order suspending the license which the permission 
gives. 

These are the amendments which Mr. Kitchen endorses, as I under- 
stand it. 

Mr. McIntire. Yes. May I say, Mr. Shelly, the purpose of this 
amendment is to more specifically point up the fact that any inspection 
of records, accounts, or memoranda of commission merchants who are 
being dealt with would occur only on the occasion of the administra- 
tion of the act. 

Mr. SHEtiy. Yes; in other words, that it is not a fishing expedition. 

Mr. McInrire. That is right. 

Mr. Suery. I think we would concur on that. 

Mr. MoIntire. May I say, Mr. Chairman, from my own personal 
knowledge, the association that Mr. Shelly represents this morning 
has been very much interested in improving or correcting the situation 
that exists in relation to misbranding of vegetables and fruits and in 
their organization they have been discussing the problem which exists 
in misbranding of fruits and vegetables. 

Mr. Hagen. Congressman McIntire, do you have any questions of 
Mr. Shelly ? 

Mr. McIntire. No; only to express my appreciation to him and his 
organization for their analysis of this bill and their support of it. 

Mr. Hagen. Thank you very much, Mr. Shelly. 

Mr. Suetiy. Thank you. 

Mr. Haagen. Mr. Case, I believe you said Mr. Whiteley is going to 
testify for the National Potato Council? 

Mr. Case. Yes. 
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Mr. Hacen. Mr. Whiteley, do you wish to read your statement or 
simply present it for the record ? 

Mr. Wurrerey. Mr. Chairman, I have a brief statement and I 
believe I can save the time of the committee by reading it. 


STATEMENT OF W. B. WHITELEY, PRESIDENT, NATIONAL POTATO 
COUNCIL 


Mr. Wurretey. My name is Winslow B. Whiteley. I am a potato 
pam and shipper from Oakley, Idaho. However, I am appearing 
efore you today in a dual capacity, as a potato grower and also as 
president of the National Potato Council. I am accompanied by Mr. 
W. M. Case, executive director of the council. 

The National Potato Council is a nationwide potato growers organi- 
zation whose board of directors represents practically all of the potato 
growers’ organizations in the United States. I wish to give you the 
potato growers’ opinion of H. R. 5337. 

This bill is of the direct outgrowth of a resolution adopted at the 
annual meeting of the National Potato Council held last September in 
Chicago. That resolution read as follows: 

Now, therefore, be it 

Resolwed, That the National Potato Council study the situation thoroughly and 
develop national legislation that would have for its purpose the proper labeling 
of all potatoes offered on the market, in accordance with Federal or State grades, 
and to have printed on all containers the State of origin and the weight of the 
contents in the container. Such proposed legislation should be developed as 
quickly as possible and submitted to all States for their criticism and approval, 
or disapproval. 

I wish to say that this resolution did not come on the spur of the 
moment. The problem it seeks to correct has been recognized by the 
leading potatomen for several years. It has come up for discussion at 
the annual meeting of the National Potato Council for the past 4 or 5 
years. The present proposed bill H. R. 5337 does not do all the things 
the leaders of the potato industry desire, but we believe it is a ve 
definite and valuable step in the right direction and, if passed, will 
accomplish much for the benefit of, the potato industry and for all 
potato consumers. 

Following the adoption of the resolution, the executive committee of 
the National Potato Council met with the Secretary of Agriculture 
who gave his approval of some type of legislation to accomplish this 
purpose. At his suggestion we met the next day with the Director of 
the Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture and asked that his Division 
make a at of the situation and from that study help us develop 
appropriate ane 
Following this survey and at a meeting with representatives of the 
Department of Agriculture they presented the results of their stud 
and made suggestions concerning what they thought would be suff 
cient to correct some of the more glaring faults of the present system. 
This resulted in some proposed amendments to the Perishable Agri- 
cultural Commodities Act which, if adopted, would have the effect 
of protecting the business of the honest potato grower and handler 
ne the consumers from abuses brought about by misrepresentation. 

I wish to say that by far the overwhelming majority of potato 
growers, potato handlers and retailers are honest and fair in their 
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dealings but, in the past few years, there has been a growing number 
of unethical operators who have misrepresented the grade of potatoes 
contained in packages and this has led to much dissatisfaction on the 
part of consumers. It has also brought imto the picture the element 
of unethical and unfair competition among potato handlers and retail 
store operators. The limitations of the Perishable Agricultural Com- 
modities Act, as they exist today, have made it almost impossible for 
the Federal Government to properly enforce the regulations of the 
act that. were designed. to protect both the honest operator and the 
consumer. We therefore hope that the Congress will see fit to pass 
these amendments. 

I am informed that the Department of Agriculture has proposed 
a change in the bill as written by substituting new language for section 
13 (a) of section 5. We approve this change and support the new 
wording of both amendments. 

The resolution adopted at the annual meeting by the members of 
the National Potato Council instructed its officers to submit any pro- 
posed legislation back to the directors in each State for their opinion. 
This was done and the replies received from directors were unanimous 
in the endorsement of the proposal. Therefore, we believe that we 
can say to you that the leading potato growers and shippers of the 
Nation support this legislation and urge its passage. We potatomen 
naturally are sensitive to the criticism of consumers concerning the 
misrepresentation of potatoes offered them. While this undoubtedly 
is a small percentage of the potatoes sold it is enough to bring a serious 
charge against the potato industry as a whole. We sympathize with 
the consumers and are anxious to bring about the correction of this 
bad situation. We believe that the enactment of H. R. 5337 will make 
it possible for the administrator of the Perishable Agricultural Com- 
modities Act to correct these abuses. 

I will not take your time to describe all of the operations of the act 
since it has already been presented to you by representatives of the 
Department of Agriculture but I do wish to pay tribute to this act 
to the men who have administered it. It has been of great bene- 
fit in bringing honest and fair dealing into a widespread industry 
where hundreds of millions of dollars worth of business is done b 
telephone or telegram with full confidence in the Perishable Agricul- 
tural Commodities Act to see that contracts are properly honored. 
The perishable produce industry cannot survive without it. It is 
therefore highly respected within the trade and its regulations will 
be lived up to. 

As I said in the beginning, H. R. 5337 does not do all that leading 
potatomen hope for but it is a long step in the right direction of an 
industry that is trying to enforce honest, ethical operations within its 
ranks and to protect consumers from the unethical actions of a limited 
number who are fast bringing disrepute to the entire industry. 

Thank you. 

Mr. Hacen. Mr. Whiteley, I understand that you support the 
amendment suggested by the Department ? 

Mr. Wurreztey. That is correct. 

Mr. Hagen. Now, actually, this legislation does not establish any 
point of origin of branding requirements, does it ? 

Mr. Wurretey. No. 
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Mr. Hagen. Is that still a matter within the discretion of the De- 
partment; do they have that authority now? 

Mr. Wuirerey. No. 

Mr. Hagen. But if such a representation is made, this would guar- 
antee that it would be a true representation ? 

Mr. Wuiretey. I would think so. 

Mr. Hagen. Mr. McIntire, any questions? 

Mr. McIntire. Mr. Whiteley, first let me say that Mr. Budge has 
joined in support of this legislation by filing an identical bill, has 
been very interested in supporting the objectives here, and has taken 
an active part in the discussions relative to it. 

Also I am happy that you have placed in the record the interest 
which the National Potato Council has had in this legislation for 
sometime, because here, again, I know from the facts that it has been 
under discussion and development within the National Potato Council 
for quite a while. 

In relation to the question which Mr. Hagen asks you: Do you not 
think, Mr. Whiteley, that this will help to strengthen the hands of 
producers in the separate States which have branding laws under 
their State legislation, which do require State registration and so 
forth, and which do administer these laws in an attempt to get proper 
branding and grading. Don’t you think there has been a weakness in 
the efforts of the separate States in that there has not been a close 
enough tie-in through the Federal jurisdiction which would make it 
more effective at the State-Federal level? In other words, the brand- 
ing Jaws which you have in Idaho and which we have in Maine and 
which exist in many other States, are confined to jurisdiction within 
the State, and once outside the State, some of these practices you refer 
to have been going on and you have not been able to get in to do any- 
thing on them to correct them. Do you think this legislation would 
help in that type of situation ? 

Mr. Wurrerey. Mr. McIntire, we are hopeful that it will, and we 
see no reason why it would not be a very forward step in that direction. 

For instance, in the State of Idaho, this year they have gone on 
record as putting on all containers, going out of the State, a State 
seal, and this type of legislation, I am sure, would work hand and glove 
with what we are attempting to do to keep our identification clear 
through, especially through, repacking operations, and will strengthen 
the hands of our contractors, and help us in insisting that they main- 
tain the standards which we supply those who are under the market 
agreement that we have in the State of Idaho. 

Mr. Hagen. Thank you very much, Mr. Whiteley. 

Mr. Wurretry. Thank you, Mr. Chairman. 


STATEMENT OF STANLEY VOGT, REPRESENTING NATIONAL 
FARMERS UNION 


Mr. Voer. Thank you, Mr. Chairman. 

Mr. Hacen. Mr. Vogt, were you present yesterday in the hearings? 

Mr. Voer. No, I was not, Mr. Chairman. 

Mr. Hacen. We heard from the Department and also from Con- 
gressman Budge, and from Mr. Kitchen and all these witnesses were 
for the legislation. The Government suggested two amendments, one 
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the permissive right to raise the license fee to $25 to provide the money 
in order to secure the necessary personnel to properly enforce this 
proposal. 

And the other one to limit the scope of inspection of records so that 
the Government could not merely indulge in a fishing expedition in 
reference to alleged violations. 

Do you have a statement for the committee ? 

Mr. Voer. I have a very short statement, which, with your permis- 
sion, I can read if you wish. 

Mr. Hagen. Yes, if you will, Mr. Vogt. 

Mr. Voer. Thank you. 

Mr. Chairman and members of the committee, I am Stanley W. 
Vogt, representing the National Farmers Union. I am appearing for 
the members of our organization who are producers of perishable agri- 
cultural commodities. Those members come from many States and are 
producers of many perishable commodities affected by H. R. 5337 by 
Mr. McIntire, and H. R. 5818 by Mr. Budge. I should like to speak 
in favor of these bills. 

The National Farmers Union is interested in these bills for three 
reasons : 

1. As producers of perishable commodities we want to be sure that 
the products that farmers send to market have been graded, sorted, 
weighed, and labeled correctly when they get into the consumer’s 
hands. If they are not, and the consumer becomes aware of it, the bad 
effect, both individually and publicly, reacts unfavorably upon farm- 
ers as a group. 

2. Farmers, while they are producers, are also consumers of perish- 
able farm commodities. In the specialized type of agriculture we 
have today, hundreds of thousands of farm families depend on a one- 
crop farm income. Many of them do not have the farm garden or 
poultry flock such as was the usual case only a few years bac k. This is 
largely due to the high industrialization of agriculture, especially in 
the past 15 years. These specialized farmers buy more and more of 
their grocery and produce needs from the chain, independent, and 
cooperative retail stores. So, we are also interested in seeing that 
farmers as consumers are protected. 

The Farmers Union is concerned with the protection of all con- 
sumers, whether they are city or farm people. In this regard, it is 
important that grading, labeling, quality, weights, point of origin, 
ond other pertinent information is correctly noted on packages of 
perishable foodstuffs and in the procedures of the trade channels 
through which they pass. 

3. The Farmers Union has many cooperatives affiliated with it, and 
other associations working very closely in the protection of both pro- 
ducers and consumers. These groups are interested in seeing that an 
honest policy is maintained both for consumers and producers. Only 
in this way can our economy go forward with the knowledge by all of 
us that incorporated in our free enterprise system are the morals of 
integrity. 

Mr. Chairman, as a part of this testimony I should like to include an 
excerpt from a letter received in our office from Mr. Roald Harbo, an 
employee of the Rocky Mountain Farmers Union which comnrises 
Colorado and Wyoming. This letter was written to Mr. John Baker, 
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assistant to the president of National Farmers Union and in charge 
of our Washington, D. C., legislative office. 
APRIL 15, 1955. 

Dear JOHN: In working with the potato growers here in the San Louis Valley, 
I have been asked to write and ask your support of H. R. 5337. This consists 
of desired amendments to the Perishable Agricultural Commodities Act. It has 
recently been introduced so is probably in the committee now. 

I should also like to include as a part of the testimony a letter 
addressed to Mr. Harvey Solberg, president of Rocky Mountain 
Farmers Union, from Mr. Levi A. Clark of Palisade, Colo., who is a 
fruitgrower. It is very short. 

APRIL 14, 1955. 
Dear Harvey: I have read bill H. R. 5337 and it seems O. K. to me. Also I 
contacted the managers of the two co-op fruit shipping associations and the 
board of control and they all gave their approval. 
Sincerely yours, 
Levi A, CLARK. 

National Farmers Union endorses H. R. 5337 and H. R. 5818, and 
respectfully urges the committee give serious consideration to their 
approval. We believe the penalties invoked by the language of the 
bills are not too severe and, perhaps, are not severe enough in view of 
the fact that the public, which often does not know or investigate 
thoroughly what it is buying or selling, can easily be duped. 

I want to thank you, Mr. Chairman, for the opportunity to present 
this statement. 

Mr. Hacen. Thank you, Mr. Vogt. Do you have a comment on 
the suggested two amendments by the Department ? 

Mr. Voer. The $25? 

Mr. Hagen. That isoneofthem. And the other one is to somewhat 
limit the examination of books and records. 

Mr. Voer. What was done in the consideration of those proposed 
amendments yesterday ? 

Mr. Hagen. They merely ee their evidence on it, and I under- 
stand that they are acceptable to Mr. McIntire, the principal author. 
Mr. Voer. For the moment, they are O. K. 

Mr. Hagen. Any questions, Mr. McIntire? 
Mr. McIntire. No. 

Mr. Hagen. Thank you very much, Mr. Vogt. 
Mr. Voer. Thank you. 


STATEMENT OF FRED W. BURROWS, EXECUTIVE VICE PRESIDENT, 
INTERNATIONAL APPLE ASSOCIATION 


Mr. Hagen. The next witness on the list is Mr. Fred W. Burrows, 
executive vice president of the International Apple Association, Inc. 
I have a letter here to which is attached Mr. Burrows’ statement, which 
will be handed to the reporter for inclusion in the record. 

(The letter and statement referred to follow :) 

INTERNATIONAL APPLE ASSOCIATION, INC., 
Washington, D. C., May 27, 1955. 
Hon. Grorce M. Grant, 


Chairman, Domestic Marketing Subcommittee, House Office Building, 
Washington 25, D. C. 


Dear Mr. Grant: I had expected to return to Washington in ample time to 
present personally to your committee the views of the members of International 
Apple Association on H. R. 5337 and 5818, amendments to the Perishable Agri- 
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cultural Commodities Act. At the last minute I find that I am unavoidably 
detained in Detroit in connection with association matters, and, therefore, beg to 
be excused as a witness on Friday, May 27. 

There is, however, enclosed with this letter a statement giving the views of 
our members in connection with these two bills, and I will greatly appreciate you 
and your committee giving these views careful consideration. As you will see 
from this statement, there is not the unanimous approval of these amendments 
throughout the fruit and vegetable industry that has been expressed by some 
of the witnesses who have already appeared before you. 

It is our considered opinion that the rights of the individual need safeguarding 
in this act. 

With sincere regret that I am unable to appear before you in person, I am, 

Yours very truly, 
Frep W. Burrows, 
Executive Vice President. 


STATEMENT OF FrED W. Burrows, EXecuriIveE VICE PRESIDENT, INTERNATIONAL 
APPLE ASSOCIATION, INC., ON H. R. 5337 ANp 5818, ProposeD AMENDMENTS TO THE 
PERISHABLE AGRICULTURAL ComMMopITIEs Act, 1930 


This statement is submitted on behalf of the International Apple Association 
with offices at 1302 18th Street NW., Washington 6, D. C. The association is a 
nonprofit membership organization serving the fruit and vegetable industry with 
emphasis on apples and winter pears. The membership is composed of pro- 
ducers, distributors (wholesale and retail), processors, exporters, importers, 
and allied industries. Its members produce and/or distribute in excess of 50 
percent of all the apples and winter pears produced commercially. 

We are grateful for this opportunity of presenting, for your consideration, 
the views of our membership and board of directors on the proposed revisions 
of the Perishable Agricultural Commodities Act. 

After canvassing our membership and board of directors, we find several of 
the proposed amendments to be controversial. Therefore, we will discuss each 
amendment separately. 


Section 2 (5)—Misrepresentation 


We find mixed reaction to the elimination of the words “for a fraudulent pur- 
pose.” Mostly, the reaction is in favor of the proposed amendment. However, 
we do wish to submit the reasoning of those who oppose the elimination of such 
wording from the present law. 

Briefly, the proposed amendment would bring the simple act of misrepresenta- 
tion by a licensee, whether fraudulently or innocently, in conflict with the law. 
Under such conditions the Secretary could refuse to issue a license or could 
bring about suspenstfon or cancellation of a license. 

We are inclined to believe that the words “for a fraudulent purpose” serve as 
a protection for those who may innocently misrepresent. For example, a 
distributor may be handling apples marked “U. 8. No. 1” by the shipper. By 
the time they reach the wholesale level they are no longer in grade. Unknow- 
ingly he may sell them as marked. When such is called to his attention he will 
undoubtedly make the necessary adjustment, but without the phrase “for a 
fraudulent purpose” his license could be in Jeopardy. 

We find no opposition to the addition of the words “or region of origin.” 
Section 4 (d)—Cowverage and felony 

We find no objection to the proposal to extend the coverage of this section 
which allows the Secretary to withhold issuance of a license for any practice of 
the character prohibited by this act pending an investigation. 

However, we do find unanimous disapproval to the proposed amendment mak- 
ing it mandatory for the Secretary (even after investigation) to refuse a license 
to anyone who has ever been convicted for a felony. Many poeple have made 
mistakes, have been penalized for them, and have later become good citizens 
and ethical businessmen. 

We believe the word “shall” should be changed to “may.” The Secretary 
should have the authority to withhold the license after an investigation and 
hearing, provided the conditions warrant such action. To make such action 
mandatory is too severe in our opinion. 

We find considerable variance of opinion on this proposed amendment. We 
understand it was written to take care of the professional bankrupt. Those who 
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oppose it are very strong in their belief that there should be some other way to 
handle the professional bankrupt. They believe that it has no place in this law 
and that such matters are rightly covered by the Bankruptcy Act. 

The very nature of the fresh-fruit and vegetable industry has caused many 
honest men to go broke. Furthermore, an unexpected or unjust tax ruling, or a 
labor dispute might force bankruptcy and cause unnecessary hardship if this 
proposal were written into the PAO Act. 


Section 8 (6) 
We find no objection. We approve. 


Section 13 (a)—Inspection without complaint 

This amendment would eliminate the words “in the investigation of complaints 
under this act” relative to inspection of accounts, records, etc. It also adds a 
second sentence to this paragraph allowing inspection of “any lot of any perish- 
able commodity.” 

This amendment would allow the Secretary, or his duly authorized agents, the 
authority to inspect all accounts, records, etc. and any lot of any perishable com- 
modity without a complaint even being filed, and he could suspend or cancel a 
license for refusal to permit such actions without a complaint being filed. 

We find strong and unanimous disapproval of removing a complaint as a basis 
for inspection of accounts, records, ete. Such authority could lead to harassment 
and is actually an infringement on a person’s constitutional rights. 

Also, since the Secretary or his agents can file a complaint, as the law now 
stands, it should not be difficult to comply with the present act. Furthermore, 
it is my understanding that the filing of a complaint is not difficult or burden- 
some. We, therefore, oppose this proposed amendment. 

We are informed that the United States Department of Agriculture, in their 
testimony on these bills, will suggest a substitute for the first sentence of the 
proposed amendment to section 13 (a) about as follows: “The Secretary or his 
duly authorized agents shall have the right to inspect such accounts, records, and 
memoranda of any commission merchant, dealer, or broker as may be material 
(1) in the investigation of complaints under this act, or (2) to the determina- 
tion of ownership, control, packer, or State, county, or region of origin in con- 
nection with commodity inspections, or (3) to ascertain whether section 9 of this 
act is being complied with, and if any such commission merchant, dealer, or 
broker refuses to permit such inspection, the Secretary may publish the facts and 
circumstances and/or, by order, suspend the license of the offender until permis- 
sion to make such inspection is given.” 

We approve the above substitute language. 

j We appreciate the opportunity of presenting the views of the International 

Apple Association on the proposed amendments before the subcommittee. 


Mr. Hagen. The next witness is Mr. D. W. Ward of the Philadelphia 
Terminal Market Association. Is Mr. Ward present? In the event 
that he desires, he may submit a statement at a later date for incor- 
poration in the record at this point. 

Mr. McIntire. Mr. Chairman, may we perhaps fix a limit of maybe 
a week or so in order that the record may be closed ? 

Mr. Hagen. I think that a week from Saturday will be a reasonable 
time. 

Mr. McInriez. Yes. 

Mr. Hagen. For the completion of the record and that nothing else 
will be accepted after that date. 

Are there any other witnesses who wish to testify on this subject ? 


STATEMENT OF GEORGE GRANGE, DEPUTY DIRECTOR, FRUIT AND 
VEGETABLE DIVISION 


Mr. McIntire. Mr. Chairman, may I ask Mr. Grange from the 
Department to take the stand to permit me to ask a question or two 
of him? 

Mr. Hagen. If you will come forward, Mr. Grange, and may I say 
that if any of you gentlemen want to comment on any of the matters 


> 
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that were in yesterday’s testimony or in the hearing today, feel free 
to do so. 

Mr. McIntire. Mr. Grange, there is just one brief point: Do you 
have.a copy of the bill before you ? 

Mr. Graner. Yes. 

Mr. McIntire. On page 2, in relation to that portion of the bill in 
paragraph (b)—and may I refer you to approximately lines 13, 14, 
15, and 16, which deal with this matter of a conviction of a felony: 
Is it your interpretation of this wording that the extent to which a 
conviction of a felony, or the extent to which an applicant may have 
been convicted and fined in any State in a Federal court, is involved 
in the consideration of his application, but that the Secretary’s de- 
cision is not mandatory under this law, and that, in interpreting such 
an item in the record of the applicant, the Secretary is not forced by 
law to refuse the license ? 

Mr. Granoe. Mr. McIntire, it is a little difficult to pick this par- 
ticular section up, as given in the bill, out of context with the present 
act. 

Mr. McIntire. I appreciate that. 

Mr. Granoe. And discuss it. 

Mr. McIntire. Can you put it in perspective and clear it up for us? 

Mr. Granee. We have Sevumed that in the Department and the 
present language of the PAC Act regarding licensing, the denial or 
suspension of licenses, is stated in a rather complex manner. There 
are 3 or 4 paragraphs that refer to such matters; they are diveded 
between making investigations prior to the issuance or denial of the 
license, giving the facts that can be taken into consideration, and then 
there are other paragraphs that have to do with the actual issuance, 
too, divided between the investigation stage and the other stage. 

It would be our opinion that the present prerogative that the Sec- 
retary has of being able to weigh these facts and the evidence, and 
then make a determination as to whether or not an applicant should 
be held as being unfit to receive a PACA license should be one that 
would hold. 

In the particular paragraph that this felony is found—that this 
felony change was inserted—there is no provision at the moment for 
such determination. 

I, myself, do not have sufficient legal training or legislative back- 
ground to say whether or not the provision of the preceding para- 
graph, which does give the Secretary such authority, could be held 
applicable to this or not. I personally think that it should be. 

ne possibility that has been discussed, and of course would clarify 
it very specifically, would be to change the last verb in that particular 
section which appears now on line 13 of page 3, to “the Secretary 
may refuse” instead of “shall refuse” as it is now written. That has 
not been changed. It appears that way in the present act. 

Mr. McIntire. Mr. + atone in section 3—section 4, line 15, page 3, 


in paragraph (e), is an addition to the act, is it not, that is not 
found in the existing act; that is a new section ? 

Mr. Graner. Which one is that? 

Mr. McIntire. Beginning in line 15, page 3. 

We are adding in this bill that section (e) which says that the 
Secretary “shall refuse” 














42 MARKETING OF PERISHABLE AGRICULTURAL COMMODITIES 





Mr. Granee. That is entirely new. 

Mr. McIntire. That is new. 

Mr. Granoe. That “shall” of course is also conditioned, Mr. Mc- 
Intire, by the proviso at the end that an acceptable surety bond, or 
assurance satisfactory to the Secretary 

Mr. McIntire. That is right. 

Mr. Granee. So that the mandatory part of this is 

Mr. McIntire. Tempered. 

Mr. Graner. Yes; tempered by the latter provision. 

Mr. McInvire. But the very court records that may be in existence 
against the applicant in themselves do not bind the Secretary and he 
could require what is considered to be adequate bond to cover that 
question under this provision ; could he not? 

Mr. Grange. Yes; that is my feeling. 

Mr. McInrire. It does not close the door solidly or irrevocably 
against someone who may unfortunately have had a conviction ? 

Mr. Grance. That would be my—and I am quite sure I speak for 
my associates—that would be our recommendation concerning it. 

Mr. McInrme. Mr. Grange, do you think it would weaken the 
legislation substantially if, in that section, there on line 17, if that 
word “shall” were changed to “may”? 

Mr. Grance. That would be the simplest way to clarify it, in my 
opinion. We are speaking now only of section 2 are we not, Mr. 
McIntire? 

Mr. McIntire. Well, it seems to me it was in both sections. 

Mr. Granoe. But in section 3, Mr. McIntire, I think we would say 
that the “shall” should be retained, because we have the authority 
there. 

Mr. McIntire. Yes. 

Mr. Grange. To obtain the bond and other assurances satisfactory 
to the Secretary. If it were a case where the man’s background, in 
the event that took place, and it is obvious that in order to give proper 
protection to the people with whom he is doing business, that would 
be taken into consideration in determining what was a proper 
assurance. 

Mr. McIntire. I am referring to section 2, because section 3, on 
page 3, Mr. Grange, deals with bankruptcy. 

Mr. Graner. That is correct. 

Mr. McIntire. And it does not deal with the matter of competency. 

Mr. Granee. That is correct. 

Mr. McIntire. And over on page 2—in that oa it leads off 
with the word “may” but you say that this is a little out of context, 
if this were read by itself and not in relationship to other parts of 
the act ? 

Mr. Granor. There are—and someday I think the committee may 
wish to give consideration to the revamping to clarify some of these 
provisions that have been that way for pt « years, and have operated 
satisfactorily but still, to take someone who is not thoroughly con- 
versant with another person, to lead them by the hand to show 
exactly what is applicable and what is not. 

There are paragraphs in the present act which makes the rejection 
of an application dependent upon the Secretary’s finding that the 
applicant is unfit to engage in the perishable agricultural business. 
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There would be, I am quite sure, some legal question as to whether 
that also can be applied in section 2 of this bill; so in order to clear 
it up without any doubt, the simplest way of doing it would be to 
make that permissive in ’the last sentence of the paragraph, rather 
than mandatory. 

Mr. McIntire. Oh,.I see your point now. I was looking at the 
wrong line. You are referring to—— 

Mr. Granee. To line 13. 

Mr. McIntire. On page 3. 

Mr. Graner. Yes. 

Mr. McIntiee. I was a little confused there. 

Mr. Hagen. Mr. McIntire, I would think also that it would be a 
little harsh to provide arbitrarily that the man who has gone into 
bankruptcy once will have to furnish a bond. He might have gone 
bankrupt 15 years ago. 

Mr. McIntire. The bill provides for 3 years. 

Mr. Hagen. It is within 3 years? 

Mr. McIntire. Yes. 

Mr. Hacen. I am no expert in this fruit and vegetable business 
but I understand it is a very risky business. 

Mr. Granoe. There are some who are singularly successful and 
there are some who are singularly unsuccessful. 

Mr. Hagen. Of course, that 3-year period is a protection; it is un- 
likely that if they have gone bankrupt within the last 3 years they 
would be in any real position to guarantee any financial stability to 
sellers. 

Mr. Graner. But, Mr. Hagen, the way the bill is now written, the 
Secretary could, if he so desired, say that no surety or no bond was 
satisfactory assurance to him. You see, there is nothing mandatory 
about the obtaining of a bond, or the amount of the bond; the amount 
is not specified, so that you could accomplish the same end as you 
have in mind in certain cases where you might not be justified, or 
it might not be necessary in order to protect the members of the trade, 
or those with whom he does business, within the Secretary’s judgment, 
that he have a bond. 

Mr. Hacen. Of course the Secretary would not be exercising very 
wise judgment, within the confines of the statute, and he probably 
would not do it, to require just a dollar bond; such a bond would 
not mean anything. He would really be violating the intent of the 
statute if he did it, with this mandate in it. 

Mr. Grange. Well, if the evidence clearly shows that the individual 
was a responsible person and that, through many of these people— 
and many of these people also are engaged in producing and growing 
crops as well as selling them—they could have a freeze such as the 
one we have just had in the southeastern part of the country 

Mr. Hagen. May I interrupt you? 

Mr. Granor. Certainly. 

Mr. Hagen. I think you could cure that by saying, on page 4, that 
the applicant shall furnish a bond of such nature "and amount as 
may be determined by the Secretary. 

I am sorry; that is in there. 

Mr. Graneg. I wonder, Mr. Hagen 

Mr. Hagen. I am sorry I raised the point. You can get the as- 
surance 
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Mr. Granee. There is one thing, Mr. Hagen, I would like to point 
out in connection with this matter of furnishing bond. As Mr. 
Kitchen could have told you yesterday—and I can too—the matter 
of requiring a bond for PACA license is not a new. subject at all. 
Back when the act was first passed it was given very careful con- 
sideration at that time, that there might well be a standard bond 
provision. We have other comparable acts where a bond is required 
in order to show that the individual has sufficient, adequate financial 
status in order to participate. 

Now, one thing to keep in mind on the bond here is that a license 
under the PACA authorizes a man to operate as a dealer, commission 
merchant, or a broker. 

In the matter of commission merchants, they are handling other 
people’s commodities; they have not bought it from them; they are 
handling it for a commission. 

We have had a number of instances of bankruptcy where that person 
who has sold on consignment did not even recover from the bankrupt 
individual the value of the goods that was in that person’s hands at 
the time he went bankrupt, or that he had handled shortly before the 
bankrupt proceedings. 

We view that as even more serious than not getting paid for some- 
thing that the bankrupt has bought during the preceding period be- 
cause it never was his property at any time, 

We think that there are instances of bankruptcy action where it 
permits the individual to go back into the business without furnishing 
some type of satisfactory financial assurance, which would do a dis- 
favor, particularly to the distant producers and shippers who are de- 
pendent upon that man to handle their commodities for them. 

Mr. McIntire. That would touch substantially on a situation where 
one can roll an account on consignment, wherein that commodity goes 
into the physical inventory of the reserve. And if for any reason he 
folds up financially there is no way to identify who shipped that stuff 
in, it becomes lost to the regional shipper, and he has only his compara- 
ble place with all other creditors. 

Mr. Granee. If they are keping those accounts and records under 
the PACA they can be identified. You are right that we encounter 
instances where it has been difficult to get the proper identification. 

Mr. Hagen. Is there anyone else who has any further comment ? 

Is Mr. Ward here? 

Mr. Warp. Yes, sir. 

Mr. Hacen. Mr. D. W. Ward, Philadelphia Terminals Marketing 
Association. 

Mr. Grant. May I say one thing first? 

Mr. Hagen. Yes. 

Mr. Grant. In reading the Secretary’s report on the bill this morn- 
ing, I note that the ditto copy has a typographical error. I believe 
that the original letter is correct, but in making our recommendation 
concerning the changing in section 5—A of the bill, the word “county” 
is used there in referring to origin rather than “country.” 

Mr. Hagen. Very well. That correction will be made in the record. 

Thank you, Mr. Grant. 

The next witness will be Mr. Ward, of the Philadelphia Terminal 
Association. 
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STATEMENT OF D. W. WARD, GENERAL MANAGER, PHILADELPHIA 
TERMINAL MARKETING ASSOCIATION 


Mr. Warp. I have prepared a statement. Do you want me to take 
the time to read it ? 

Mr. Hagen. Suit your own pleasure, Mr. Ward. 

If you merely want to offer the statement in evidence and then 
comment separately, that would be all right if that is what you wish 
to do. 

Mr. Warp. It will save time, I am sure. 

My name is D. W. Ward and my address is 208 Walnut Street, 
Philadelphia 6, Pa. 

I am general manager of Philadelphia Terminals Marketing As- 
sociation. The membership of this association comprises the approxi- 
mately 40 firms which receive in railroad carlots and sell at wholesale 
in the Philadelphia wholesale produce market all of the interstate 
receipts of fresh vegetables received by rail at Philadelphia for dis- 
tribution through other than chainstore channels. 

In addition, many of our members operate wholesale jobbing houses 
in the produce market area known as Dock Street where they do a 
substantial jobbing business and also receives a large volume of truck- 
lot shipments of fresh fruit and vegetables from the growing areas 
of the South and elswhere in the United States. 

A number of our members are also among the principal receivers 
of citrus fruits in car and trucklots for sale at the wholesale citrus 
auction. 

In their various operations our members handle one-half of all the 
wholesale produce reaching the Philadelphia market through other 
than chainstore channels. 

The wholesale jobbers constitute one of the three principal compo- 
nents of the fresh fruit and vegetable wholesale market, the others 
being the receivers whom I represent, and the auction receivers. The 
jobbers maintain stores at which they receive, and from which they 
job to retailers and others, the perishable produce bought by them 
at the daily organized sales from carlot receivers. Many of these 
jobbers also receive produce in truck lots brought in over the road. 

The jobbers are represented by the Association of Fresh Fruit and 
Vegetable Distributors, Inc., whose president has requested that I 
speak for it before this committee. I have attached to this statement, 
as Exhibit A, a copy of the letter, the original of which I now re- 
spectfully present to the committee, written and signed by Mr. Albert 
Levin, president of the association of Fresh Fruit and Vegetable 
Distributors, Inc., requesting that the committee permit me to speak 
in behalf of its members. 

Philadelphia is, of course, one of the larger centers of the Nation 
for the wholesale distribution of food. The Agricultural Marketing 
Service reports that 66,811 equivalent carlots of fresh fruit and vege- 
tables were received by rail and truck in Philadelphia during 1954 to 
feed the approximately 4 million people in the metropolitan area and to 
provide supplies for the trade territory reached by the Nation’s third 
largest wholesale produce market. 

I have spent 29 years in the fresh fruit and vegetable industry and 
for a period of 7 years have held my present position, in the course 
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of which I have given testimony on behalf of the industry at legisla- 
tive and administrative hearings—for example, before the ICC and 
I have appeared as spokesman for our industry before the public. 
In my position as manager, it is my duty to keep continuously and 
intimately informed of business conditions within the Philadelphia 
wholesale fresh fruit and vegetable industry and to keep myself ap- 
prised of the sentiments of its members. In all of my activities on 
behalf of the membership of my association, I am under the direction 
and control of the board of directors consisting of principals engaged 
in the wholesale fruit and vegetable business as carlot receivers, who 
on account of their extensive influence and experience in the whole- 
sale fruit and vegetable business have been selected by their business 
competitors to serve the interests of the entire industry. It is at their 
request and direction that I appear here today. 

Members of the wholesale produce industry have been very much 
aware of and have followed with lively interest the proposal desig- 
nated H. R. 5337 to amend the provisions of the Perishable Agricul- 
tural Commodities Act of 1930 introduced by Congressman McIntire 
on March 30, 1955. 

May I say at the outset that the approximately 100 receivers and 
jobbers for whom I speak are all licensed under the Perishable Agri- 
cultural Commodities Act of 1930, that they all are subject to its pro- 
visions, being engaged in interstate commerce, and all are aware 
of and appreciative of the stabilizing effect upon their somewhat 
hazardous business of the act of 1930 as amended. 

We believe that the grading, labeling, and marketing provision of 
H. R. 5337 will serve a useful purpose and we wish to record our en- 
dorsement of and support for section 1, of H. R. 5337. 

Believing that the licensing provisions of the act of 1930 have con- 
tributed largely to its successful operation and to the stability of the 
industry, we approve of all of the provisions of section 2 of the pro- 
posed bill, which strengthen the powers of the Secretary of Agricul- 
ture to withhold a license from any applicant whose record fails to 
conform to the statutory standards. \ oreover, sections 3 and 4 of 
H. R. 5337, enlarging the scope of the Secretary’s powers to refuse 
a license in cases of bankruptcy, is endorsed by our associations. We 
believe that a provision of this kind is in the interest of the industry. 

Our only misgiving about the bill and the only section to which we 
feel that we must assert our strong convictions in opposition is section 
5, and even in this section our objection goes only to a part. 

In our judgment section 5 is objectionable insofar as it would have 
the effect of giving the Secretary the unrestricted right to inspect 
all accounts, records, and memoranda, of any commission merchant, 
dealer, or broker. It would accomplish this by merely omitting from 
section 13 (a) as now in force the phrase which limits the right of 
inspection to such records as may be material for the determination 
of complaints under the act. 

We recognize that in the enforcement of the marking, grading, and 
labeling provisions, the Secretary should have the right to inspect 
documents evidencing sale or control of any lot being inspected, but 
we believe that the Secretary should not have the unrestricted right 
to inspect all accounts, records, and business memoranda, not neces- 
sary to the investigation of a specific complaint under the act. It 
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is the considered opinion of the members of the Philadelphia produce 
market that the proposal would substantially change and enlarge the 
visitorial powers of the Secretary of Agriculture under the act. 

Many procedural safeguards now established by the regulations 
would no longer be required if the right to inspect became absolute 
and unqualified. Now the merchant is protected from harassment 
because his books are protested against arbitrary or capricious inspec- 
tion by the requirement that a complaint shall have been filed against 
him. Moreover, he is entitled to notice of any complaint, which must 
be specific and detailed, and has full opportunity to make answer and 
defend himself. The present procedural safeguards conform to due 
process. With the amendment the Secretary would become the un- 
checked supervisor of every produce merchant with unrestricted right 
to police the latter’s internal affairs. 

Section 6 (b) of the present act. provides: 

Any officer or agency of any State or Territory having jurisdiction of com- 
mission merchants, dealers or brokers in such State or Territory and any em- 
ployee of the United States Department of Agriculture or any interested per- 
sons may file, in accordance with rules and regulations of the Secretary, a com- 
plaint of any violation of any provision of this Act by any commission merchant, 


dealer or broker and may request an investigation of such complaint by the 
Secretary. 


The key provisions of this section are that a complaint, by whomever 
filed, must be filed in accordance with the Secretary’s regulations and 
that any investigation requested in such complaint is to be made by the 
Secretary. 

In his regulations, which have the force of law, the Secretary (sec. 
47.27 (b)) has designated the Assistant Administrator (as defined) 


as the only officer of the Department authorized to issue formal com- 
plaints. It would seem that this restricted procedure has worked 
satisfactorily in the past. If it did not, the Secretary, under existing 
law, certainly has the power to broaden the authority of his employees 
to issue complaints, by means of revised regulations. That he has not 
done so is evidence that the need was not felt. In any event, it seems 
unwise and unnecessary to amend the basic law to accomplish what 
could be reasonably done by regulation, if the need for wider com- 
plaint authority were in fact considered to exist. 

Mr. T. C. Curry, who for many years, as members of this commit- 
tee will recall, was Chief of the Regulation Branch of the Department 
and, as such, responsible for administering the enforcement. provisions 
of the PACA and who is now retired and living in DeBary, Fla., has 
publicly stated in a letter to the editor of the Packer, a national weekly 
newspaper serving the produce industry, that— 
as the law now stands, there is authority for inspecting books and records but 
this authority does not extend to the commodities involved. 

This letter was dated April 5, 1955, and was published in the Packer 
for April 8, 1955. 

Mr. Curry’s experience and knowledge of the act in operation is 

srobably unique. His opinion will undoubtedly receive great weight 
fetes this committee and in his letter he does not even touch upon 
the proposal to which my objection is addressed. He does, of course, 
stress the importance of the other changes proposed by the McIntire 
bill. May I reemphasize to the committee that the Philadelphia pro- 
duce dealers wholeheartedly support all of these other changes. It is 
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only on the single point of giving the Secretary carte blanche to in- 
spect all business records at any time without requirement that there 
be a complaint filed and notice given the dealer, that we wish to put 
our opposition on record. 

We believe, in conclusion, that such an extension has been shown 
by the evidence of the Department’s own regulations to be unnecessary. 
It would abandon presently recognized concepts of due process and 
would bring grave possibilities of abuse. 

We respectfully submit that the committee eliminate this proposal 
from the bill as finally reported out of the committee. 

Our suggestion for accomplishing the needed change in H. R. 5337 
in such a way as to preserve the right to inspect records in connection 
with the grading. marking, and labeling of commodities is attached 
hereto as exhibit B. The suggested changes are italicized. 

As an alternative to our proposal we have studied a substitute draft 
of the first sentence of section 5 which we believe has been presented 
to this committee by Mr. C. W. Kitchen of the United Fresh Fruit and 
Vegetable Association, reading as follows: 


The Secretary or his duly authorized agents shall have the right to inspect 
such accounts, records, and memoranda of any commission merchant, dealer, or 
broker as may be material (1) in the investigation of complaints under this Act, 
or (2) to the determination of ownership, control, or State, country, or region of 
origin in connection with commodity inspections, or (3) to ascertain whether 
section 9 of this Act is being complied with, and if any such commission mer- 
chant, dealer, or broker refuses to permit such inspection, the Secretary may 
publish the facts and circumstances and/or, by order, suspend the license of the 
offender until permission to make such inspection is given. 


This change would, in our opinion, meet the objections to the bill 
which have been expressed in my testimony. 


Exnutesit A 


THE ASSOCIATION OF WHOLESALE FRUIT AND VEGETABLE DistRiInuTors, INC., 
Philadelphia, Pa., May 25, 1955. 
Hon. Harorp D. Coorry, 
Chairman, House Committee on Agriculture, New House Office Building, 
Washington, D. C. 

My Dear ConGRESSMAN Coortry: The Association of Wholesale Fruit and Vege- 
table Distributors, representing the wholesale fresh fruit and vegetable jobbers in 
the Philadelphia market, request that you permit Mr. D. W. Ward to speak for our 
membership when he appears before your committee on May 27, 1955. 

Mr. Ward has been fully informed of our views with regard to H. R. 5337 and 
is fully authorized to speak on our behalf. 

Very truly yours, 
ALBERT LEVIN, President. 
Exnursit B 


Sec. 5. Section 13 (a) of such Act (7 U. S. C., see 499m (a)) is amended to 
read as follows: 

“(a) In the investigation of complaints under this act the Secretary or his 
duly authorized agents shall have the right to inspect such accounts, records, 
and memoranda of any commission merchant, dealer, or broker, as may be 
material for the determinaion of any such complaint and if any such commission 
merchant, dealer, or broker refuses to permit such inspection, the Secretary may 
publish the facts and circumstances and/or, by order, suspend the license of the 
offender until permission to make such inspection is given. The Secretary or 
his duly authorized agents shall have the right to inspect any lot of any perish- 
able agricultural commodity covered by this Act, and the invoice, waybill or other 
document evidencing sale or control of such lot and if any commission merchant, 
dealer, or broker having ownership of or control over such lot fails or refused to 
authorize or allow such inspection, the Secretary may, after thirty days’ notice 
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and an opportunity for a hearing, publish the facts and circumstances and/or, 
by order, suspend the license of the offender for a period not to exceed ninety 


days.” 

We approve all of the amendments offered by the McIntire bill 
with the exception of part of section 5 which has to deal with the rights 
to inspect. I am told since arriving this morning that the Secretary 
of Agriculture has presented an amendment. I have seen it, and I 
notice that it is similar to the one worded in our statement. 

Mr. McIntire. Mr. Chairman, with the amendment as you have 
indicated you had a chance to see this morning, does that substantially 
correct the section as you would wish ? 

Mr. Warp. It does. 

Mr. Hagen. Also, Mr. Ward, the Department offered a suggestion 
of a permissive grant to the Secretary to increase license fee to $25 
if that was necessary to carry the costs of the provisions incorporated 
in this bill. Is that agreeable to you? 

Mr. Warp. I learned of that this morning but I am sure it is agree- 
able to the people whom I represent. 

Mr. Hagen. So actually with those two amendments your objections 
to the bill are resolved. Is that correct ? 

Mr. Warp. That is correct. 

Mr. McIntire. In relation to fees, I am assuming that there exists 
now, and there has over a long period of time existed, a close relation- 
ship, correlation and concentration in the trade and the Department 
over the matter of fees, anyway. Asa representative of the trade you 
probably presume that any change in fee schedules will be the result 
of conferences between the trade and the Department of Agriculture as 
to the cost of services, and so forth. Do you feel sure the Department 
would continue to do as they always have done in the past ? 

Mr. Warp. Yes, that is understood. 

Mr. Hacen. That statement was made in the hearing yesterday, as 
a matter of fact, that they would hold hearings on it. 

I think you can be satisfied that the amendments suggested by the 
Department will be adopted because Mr. McIntire approves of them. 

Mr. Warp. I would be wasting your time to comment further. 

Mr. McIntire. I don’t know whether you had arrived at the time 
we were discussing the bill. 

Have you a copy before you? 

Mr. Warp. I do. 

Mr. McIntire. If you would turn to page 3, please, line 13. We 
were discussing whether or not it would be helpful in this wording if, 
on line 13 there, we changed the word “shall” to “may,” giving the 
Secretary a little broader authority in making his final decision in 
relation to some of the matters pertaining to an applicant’s record 
rather than using the word “shall.” 

It seemed that perhaps the word “shall” was a bit severe, that it 
bound the Secretary and precluded him from using his discretion in 
certain mild cases. There has been some discussion this morning as 
to changing that word to “may,” making it a little clearer that there 
is an area of judgment in the items which may be presented from an 
analysis of the applicant’s past history. 

Mr. Warp. I think that would be preferred. Certainly some mis- 
conduct which happened many years past may have been atoned for, 
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and as the act is now proposed it would not allow any leeway to the 
Secretary to recognize a good, reputable dealer, regardless of what his 
past may have been. 

Mr. McIntire. Thank you. 

Mr. Hagen. We want to thank you, Mr. Ward, for your statement. 

Are there any other witnesses? 


STATEMENT OF W. M. CASE, EXECUTIVE DIRECTOR, NATIONAL 
POTATO COUNCIL 


Mr. Case. I am W. M. Case, executive director of the National 
Potato Council. 

I have been informed that the potato growers in California are dis- 
turbed by this point just brought up by Congressman McIntire, that 
it was in the nature of a death sentence. 

They were in accord that any such individual should be punished, 
but some of them thought maybe that was too severe. They have not 
made up their minds at the present time whether they wanted to pro- 
pose a change in that or not, and thought probably they would by 
the time it got to the floor. 

I believe, Mr. Chairman and Mr. McIntire, that changing that to 
“may” from “shall” will meet their objections. 

Mr. Hacen. A man might have committed a crime of passion at age 
20, and 20 years later he should not suffer for it. 


STATEMENT OF MISS ELETHEER BESLEY 


Miss Bestey. I am Eletheer Besley. What I wanted to say in con- 
nection with that is this: We received two letters from the Pacific 
Northwest from representatives of apple growers out there who 
pointed out that a man could be convicted of manslaughter in connec- 
tion with an automobile accident and thereby become guilty of felony, 
which would not in any way impair his ability to conduct a business. 
But if the word “shall” were left there you leave the Secretary no 
latitude. 

Mr. Hagen. That is correct in California. A conviction of drunken 
driving is sometimes considered a felony. 

Mr. Grance. While we are speaking on this point, may I add one 
thing: It was not the Department’s opinion or intention that a type 
of crime such as Miss Besley was describing would be of such nature 
that the Secretary would find that individual to be unfit to engage in 
the produce business. ; 

We felt that we had sufficient authority as the bill was now worded 
to be able to handle it, but I believe that the proposal that Mr. 
McIntire has made would clarify the point so that there would be 
no doubt concerning the leeway that the Secretary would have on 
such a matter. 

Miss Bestey. That was in the testimony filed earlier by Mr. Bur- 
rows, Mr. Chairman. 

Mr. McIntire. Mr. Chairman, I believe there is in the file of the 
committee a letter dated May 23 addressed to the chairman of the sub- 
committee, Hon. George M. Grant, from the American Farm Bureau 
lederation, signed by John C. Lynn, legislative director. 
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I ask unanimous consent that it be made part of the record at this 
point. 


Mr. Hagen. So ordered. 
(The letter is as follows :) 


May 23, 1955. 
Hon. George M. GRANT, : 
House Office Building, Washington, D. C. 
DEAR CONGRESSMAN GRANT: The American Farm Bureau Federation is very 
much interested in the proposed legislation, H. R. 5337, to amend the provisions 
of the Perishable Agricultural Commodities Act. We favor the provisions of 
this legislation. 

The Perishable Agricultural Commodities Act has, since its passage, been 
actively supported by farmers. The licensing of handlers and other provisions 
of the act have been valuable in the marketing of perishable agricultural 
commodities. 

From time to time various improvements have been made in the act in order 
to see that it meets current marketing conditions. We believe the changes 
proposed in H. R. 5337 provide for continued improvement in law. 

The proposed amendment providing for more effective action against mis- 
branding is sound. Since the advent of consumer packaging, the problem of mis- 
branding has become more acute. The changes suggested strengthen the act by 
adding region of origin and deleting the requirement that fraudulent purpose 
must be proved in the case of misbranding. 

While only a minority of people are involved, the amendment tightening the 
issuance of licenses under the act would be a definite improvement. 

We have some reservations about broadening the authority of USDA to inspect 
book and records. While this additional authority may be necessary, we recom- 
mend that this matter be studied carefully and that adequate safeguards are 
provided in order to avoid abuse of this power. 

We appreciate the opportunity to present our views on H. R. 5337 and request 
that this letter be made a part of the hearing record. 

Sincerely yours, 
Joun C. LYNN, Legislative Director. 

Mr. HaGen. Gentlemen and ladies, I believe that concludes our 
hearings on this matter. 

No one has appeared in opposition, so I would predict that the bill 
will be approved and the two amendments offered by the Sao 
will be adopted, and this amendment changing the word “shall” t 
“may” will be adopted. That is merely a predict tion. 

Mr. McIntire. May I record myself as ex pressing my sincere 
appreciation to the witnesses who have appeared in this hearing, for 
the assistance and counsel of the Department in their testimony rela- 
tive to this bill, and the suggestions made by all of the witnesses in an 
effort to bring about constructive improvements to the PAC Act. 

Mr. Hagen. And if anyone has any friend or associate who wishes 
to submit a statement we will leave ‘the record open until Saturday 
following this coming Saturday for such insertion. 

(The following statements were submitted to the subcommittee : ) 

YAKIMA VALLEY TRAFFIC ASSOCIATION, 
Yakima, Wash., May 26, 1955. 
Mr. Harrop D. CooLey, 


Chairman House Agriculture Committee, 
House of Representatives, Washington, D. C. 

Dear MR. Cootey: The Yakima Valley Traffic Association, which represents 
the growers and shippers of deciduous fruits in the Yakima Valley in the State 
of Washington, wish to inform you of their views in regard to H. R. 5337 
and other similar bills which propose changes in the Perishable Agricultural 
Commodities Act. 

Section 2 (5): We are opposed to the elimination of the words “for a fraudu- 
lent purpose” from the present language of the bill. We feel that elimination 
of these words would open the door for unscrupulous buyers to claim mis- 
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representation of -quality, ete., when the market is against them. An ex- 
ample—a seller in describing a certain lot of apples says it is good quality, 
color, etc. On arrival of the apples the buyer claims the apples are not as 
good as quality or color as the seller said they were. However, the apples did 
meet all the grade requirements of the marks or label on the box. Experience 
fruit inspectors can inspect the same lot of fruit and come up with two dif- 
ferent interpretations of quality, color, ete. of apples. Because of the human 
element involved, in interpretation of quality, etc., we can see no end of trouble 
if the buyer is determined to reject a car of fruit on arrival if the “for a fraudu- 
lent purpose” is deleted from the present law. 

We feel the present wording is a protection for our shippers that we need. 
If the buyer feels the commodity is not what he bought, he has the privilege 
of having a Federal inspector inspect the commodity and if it is not up to the 
grade he bought, the present law protects him. We see no objection to the 
addition of “or region of origin” to this section. 

Section 4 (d): We have no objection to the addition of “any officer or holder 
of more than 10 per centum of the stock” to the language of the act. How- 
ever, we do feel that the addition of “was convicted of a felony in any State 
or Federal court” is a little too strict. There is no provision to permit for a 
man who has made a mistake and served his sentence and has demonstrated 
by his action his desire to go straight, from ever having a license. It would 
also deprive a person from obtaining a license who was convicted of Say, a 
manslaughter case because of negligence in driving an automobile. We feel 
the secretary should have some leeway to use his best judgment after thor- 
oughly investigating the case. 

Section 4 (e) : We approve this amendment. 

Section 8 (b) We approve as amended. 

Section 13 (a): We think the wording “In the investigation of complaints 
under this Act” should be retained at the beginning of this section. 

We do not think the licensees should have to permit inspection of their 
books at the whim of some agent. The addition of the right to inspect any 
lot of any perishable agricultural commodity, etec., is probably a good thing 
because the commodity could be disposed of before a complaint could be issued. 
But in the case of records, etc., we feel a complaint should first be issued. 

Yours very truly, 
YAKIMA VALLEY TRAFFIC ASSOCIATION, 
F. W. SuHIE tbs, Jr., Secretary-Manager. 





STATEMENT OF ERNEST FALK, NorTHWEST HorTIcuLTURAL COUNCIL 


The Northwest Horticultural Council is composed of the following organiza- 
tions of fruitgrowers and shippers in Oregon and Washington : 
Washington State Apple Commission 
Winter Pear Control Committee 
Hood River Traffic Association 
Rogue River Valley Traffic Association 
Wenatchee Valley Traffic Association 
Yakima Valley Traffic Association 

The member traffic associations are composed of growers, marketers, and 
shippers of deciduous fruits in their respective areas. The council represents 
the growers of practically 100 percent of all apples and in excess of 90 percent 
of all other deciduous fruits grown commercially in the 2 States, totaling 
approximately 9,000 growers. 

Fruitgrowers in the Northwest supported the enactment of the Perishable 
Agricultural Commodities Act and generally have been well pleased with the 
administration of the act by the Department of Agriculture. We have reviewed 
H. R. 5337 and H. R. 5818, which appear to be identical, and wish to submit the 
following comments for consideration by the committee: 

I. The first amendment is to section 2 (5). The amendment would add the 
words “or region” in line 10 and would delete the words “for a fraudulent pur- 
pose,”’ which follow the word “misrepresent” on line 7 of page 1 of the bills. 

We endorse the addition of the words “or region.” 

We are opposed to the deletion of the words “for a fraudulent purpose,” and 
believe that their presence in the law serves a useful function. 

All apples and other fruits shipped from the State of Washington in interstate 
commerce must be inspected by the Federal-State Inspection Service and either 
an inspection certificate or a permit issued. Fruit is sold by grade, but, of 


. 
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course, there is a variation in color, or condition, within a grade. A seller in 
the course of normal “puffing” of his merchandise might assert that it was extra 
good color or condition, whereas the buyer might feel that the color or condition 
was not quite as good as represented by the seller, even though the fruit meas- 
ured up to grade; of course, there is room for an honest difference of opinion 
on the extent of color. Deletion of the words “for a fraudulent purpose,” might 
encourage complaints by buyers about adjectives used by seller, even though the 
commodity met the State or Federal grade, whereas, if the buyer has to establish 
that the seller “puffed” for a fraudulent purpose, he would be less inclined to 
raise the issue. Misrepresentation by mark or label of a fact, i. e., the grade, 
etc., of a commodity is something that can be established, whereas a representa- 
tion of an opinion presents an altogether different question. 

We feel that the present law is satisfactory in this particular and should not 
be amended. 

II. Section 2 of the bills seeks to amend section 4 (d) of the act. We approve 
the amendment appearing in lines 9 through 13, which would preclude a person 
who violated the law from obtaining the benefits of a license as a partner or 
stockholder in a corporation. 

However, we feel that the provision in line 15 “or was convicted of a felony 
in any State or Federal court” is overly strict. There might be some justifi- 
eation if the felony involved a fraud or dishonest business tactics; but to 
prevent a man from obtaining a license because of some crime committed in 
his youth or of negligent homicide while driving an automobile, seems unusually 
harsh. If a man commits a crime and pays the penalty prescribed therefor, 
he should not thereafter be precluded from engaging in the fruit and vegetable 
business. 

The present law and the amendment both provide that the Secretary under 
the circumstances mentioned “shall refuse to issue a license to the applicant.” 
If the Secretary were given discretion in such instances, so that a “crook” 
might be deprived of a license, whereas. someone who had been convicted of a 
felony unrelated to business could be given an opportunity to obtain a license, 
this might be a solution to the problem. 

III. We have no objection to the proposal of section 3 to add (e) to section 4 
of the act. 

IV. We approve the provisions of section 4 to amend section 8 (b). 

V. Section 5 would amend section 13 (a) in two particulars: 

(i) By eliminating the words “in the investigation of complaints under 
this act,” appearing at the beginning of the section, and the words “as may 
be material for the determination of any such complaint,’ which appear 
at the end of the first sentence, and 

(ii) By adding a new sentence covering inspection of commodities. 

(i) We object to the proposal which would eliminate the words above quoted. 
We feel'there is no necessity to grant employees of the Department an absolute 
right, willy-nilly, to come in at any time and to inspect the accounts, records, 
ete., of any commission merchant, dealer, or broker, unless a complaint has 
been made. Since complaints can be filed not only by any interested person, 
but also by officers or agents of any State or Territory having jurisdiction 
over commission merchants, dealers, or brokers in such State or Territory, and 
by any employee of the United States Department of Agriculture, it should 
be a simple enough matter to have a complaint made prior to the examination. 
There seems to us to be no need to give the agents of the Department of Agri- 
culture carte blanch to go on a fishing trip expedition when permission can be so 
easily obtained under the existing law. 

(ii) We approve the amendment which would add an additional sentence 
to this subsection. Perishable agricultural commodities are quickly disposed 
of and there may not be adequate time for a Department employee to make 
a complaint and then return to inspect the merchandise. We visualize a great 
distinction between inspecting merchandise which can be and is rapidly disposed 
of, and inspecting records which have more permanency. 

Immediate inspection of merchandise is necessary to proper enforcement of 
the act, but we see no need for granting an absolute right to inspect all accounts, 
records, and memorandums, except in the investigation of a complaint. 

We appreciate the opportunity of submitting these thoughts and request that 
they be included in the record and considered by the committee in the considera- 
tion of these two bills. 


x 
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